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Preface 


The Advance Code Service has been approved by the Tennessee Code 
Commission as part of the Tennessee Code Annotated annual upkeep service 
and is an official part of the Code. Advance Code Service pamphlets keep your 
Tennessee Code Annotated set as up-to-date as possible by providing notes to 
cases, Attorney General opinions and law reviews, as well as other pertinent 
information, three times a year in the interim between shipment of Code 
supplements. Each pamphlet is cumulative, so you can recycle a pamphlet 
when you receive its replacement. 

Material in the Advance Code Service follows the arrangement of Tennessee 
Code Annotated and should be used in conjunction with the Code and its 2022 
Supplements. 

This pamphlet also contains material supplementing the Tennessee Court 
Rules Annotated and should be used in conjunction with the 2022 edition and 
its supplement. This pamphlet includes rules amendments received through 
February 9, 2023. 

This publication contains annotations Set caad decisions or articles posted 
to Lexis Advance through January 31, 2023. 


South Western Reporter, 3d Series 

Supreme Court Reporter 

Federal Reporter, 4th Series 

Federal Supplement, 2d Series 

Bankruptcy Reporter 

Opinions of the Attorney General 

Tennessee Bar Journal 

University of Memphis Law Review 

Vanderbilt Law Review 

Workers’ Compensation Appeals Board Decisions 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our internet home page at www.lexisnexis.com for an online 
bookstore, technical support, customer service, and other company 
information. 
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CONSTITUTION OF THE UNITED STATES 


1787 


ARTICLE 1 
[LEGISLATIVE DEPARTMENT] 


§ 4. [Elections of members — Sessions.] 


ATTORNEY GENERAL OPINIONS 


1. CONGRESSIONAL AUTHORITY. 

While the State is primarily responsible for 
regulating federal, state, and local elections, 
Congress has the authority, pursuant to the 
Elections Clause of the federal Constitution, to 
override state regulations with respect to fed- 
eral elections. Additionally, pursuant to the 
Supremacy Clause of the federal Constitution, 
Congress may enact federal legislation that 
pre-empts state laws, including state laws gov- 
erning voting procedures. States must also ad- 
here to the federal constitutional requirements 
of the Fourteenth and Fifteenth Amendments 
with respect to voting. Whether a county could 
satisfy its obligation to accommodate disabled 
voters by various means or in certain ways 
would depend upon the particular facts and 
circumstances in any given situation. OAG 22- 
03, 2022 Tenn. AG LEXIS 5 (3/7/2022). 


2. LEGISLATIVE AUTHORITY. 

The General Assembly has the authority to 
pass legislation prohibiting state political par- 
ties from requiring individuals to pay fees to 
run for office as candidates for those political 
parties so long as that legislation is consistent 
with the U.S. and Tennessee Constitutions. 
Because a proposed amendment that would 
prohibit political parties from requiring indi- 
viduals to pay fees to run for office as candi- 
dates for those parties does not conflict with 
any provision of the U.S. or Tennessee Consti- 
tution—and in fact makes it easier for prospec- 
tive candidates to associate with the State’s 
political parties—it appears to be a permissible 
exercise of the General Assembly’s authority to 
regulate elections. OAG 22-05, 2022 Tenn. AG 
LEXIS 3 (3/14/2022). 


AMENDMENTS 


IN ADDITION TO, AND AMENDMENT OF, THE 
CONSTITUTION OF THE UNITED STATES 
OF AMERICA, PROPOSED BY CONGRESS, 

AND RATIFIED BY THE LEGISLATURES 
OF THE SEVERAL STATES PURSUANT 
TO THE FIFTH ARTICLE OF THE 
ORIGINAL CONSTITUTION 


Amend. 1 


TENNESSEE CODE 2 


AMENDMENT 1 


[Religious and political freedom. ] 


NOTES TO DECISIONS 


ANALYSIS 


19. Freedom of Speech and Press. 


21. —Speech. 
32. | —-—Public Employees. 
33. | ——-—Public Officials. 


19. Freedom of Speech and Press. 


21. —Speech. 

Trial court properly issued a protective order 
against a brother where he had not merely 
engaged in political, offensive, or inappropriate 
speech, but his speech constituted a true 
threat. Specifically, he had said nothing of his 
political campaign when he screamed that he 
would put his sister and her husband “under 
the lawn” and “destroy” them at a family meet- 
ing concerning their mother’s estate. Goodrich 


v. Van Morgan, — S.W.3d —, 2022 Tenn. App. 
LEXIS 331 (Tenn. Ct. App. Aug. 23, 2022). 


32. ——Public Employees. 


33. ———Public Officials. 

Defendant could not be held liable for shar- 
ing truthful information, here public records, 
concerning an investigation into their son’s 
death, which was a matter of public signifi- 
cance, and although the information was of a 
deeply sensitive nature that neither made the 
information less truthful nor made it any less 
publicly significant; defendant filed properly a 
supported motion for summary judgment and 
successfully established a defense to the claims 
against him, which the parents failed to over- 
come. Andreacchio v. Hamilton, — S.W.3d —, 
2022 Tenn. App. LEXIS 269 (Tenn. Ct. App. 
July 13, 2022). 


AMENDMENT 4 


[Unreasonable searches and seizures. | 


Law Reviews. Policing, Masculinities, and 
Judicial Acknowledgment (Nicholas J. Prender- 
gast), 75 Vand. L. Rev. 997 (2022). 


The Informed Jury (Daniel Epps and William 
Ortman), 75 Vand. L. Rev. 823 (2022). 


AMENDMENT 5 


[Criminal actions — Provisions concerning — Due process of law 
and just compensation clauses. |] 


NOTES TO DECISIONS 


ANALYSIS 
48. Self-Incrimination. 
71. —Confession. 
73. — —Voluntariness. 


48. Self-Incrimination. 
71. —Confession. 


73. ——Voluntariness. 
Defendant’s admissions in an interview were 


not involuntary due to intoxication, as a video- 
tape of the interview showed that throughout 
the two-hour questioning, defendant was coop- 
erative, displayed a sober demeanor, was aware 
of the gravity of the situation, and gave an- 
swers that were logical and responsive to the 
questions asked. State v. Eady, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 463 (Tenn. Crim. 
App. Oct. 14, 2022). 
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Amend. 14, § 5 


AMENDMENT 6 


[Rights of the accused.] 


NOTES TO DECISIONS 


ANALYSIS 


11. Trial by Jury. 


20. —Unanimous Decision. 
52. Evidence and Witnesses. 
54. —Right to Confront. 

56. —-W—State’s Witnesses. 
62. ——Guilty Pleas. 


11. Trial by Jury. 


20. —Unanimous Decision. 

Defendant’s right to a unanimous jury was 
not violated where T.C.A. § 39-14-301 provided 
that a defendant could not be convicted of more 
than one offense of arson if not more than one 
structure was damaged, the jury was presented 
evidence showing defendant burned one struc- 
ture, the jury returned a guilty verdict for one 
count of arson and, thus, its general verdict was 
unanimous. State v. Smith, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 241 (Tenn. Crim. App. 
May 25, 2022). 


52. Evidence and Witnesses. 
54. —Right to Confront. 


56. ——State’s Witnesses. 
Admitting a witness’ prior testimony from a 


codefendant’s trial did not violate defendant’s 
confrontation rights where although her prior 
statements were undoubtedly testimonial, she 
was not an unavailable witness as she had 
testified at defendant’s trial and was subject to 
cross-examination. Moreover, her nearly com- 
plete lack of memory at defendant’s trial did 
not render her an unavailable witness. State v. 
Holmes, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 480 (Tenn. Crim. App. Nov. 7, 2022). 


62. ——Guilty Pleas. 

When the State’s offer was received, trial 
counsel was aware of substantial evidence of 
petitioner’s guilt, and counsel’s advice to plead 
guilty, without requesting the State’s entire 
file, was not ineffective assistance; although the 
petitioner argued that his guilty plea was in- 
voluntary and unknowing because he entered it 
before reviewing all of the State’s proof against 
him, the petitioner entered his guilty plea be- 
cause it was the best course of action available 
to him under the particular circumstances, and 
he was not entitled to relief. Massengill v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 452 (Tenn. Crim. App. Oct. 11, 2022). 


AMENDMENT 14 


§ 5. [Power to enforce amendment. | 


ATTORNEY GENERAL OPINIONS 


1. CONGRESSIONAL AUTHORITY. 

While the State is primarily responsible for 
regulating federal, state, and local elections, 
Congress has the authority, pursuant to the 
Elections Clause of the federal Constitution, to 
override state regulations with respect to fed- 
eral elections. Additionally, pursuant to the 
Supremacy Clause of the federal Constitution, 
Congress may enact federal legislation that 
pre-empts state laws, including state laws gov- 


erning voting procedures. States must also ad- 
here to the federal constitutional requirements 
of the Fourteenth and Fifteenth Amendments 
with respect to voting. Whether a county could 
satisfy its obligation to accommodate disabled 
voters by various means or in certain ways 
would depend upon the particular facts and 
circumstances in any given situation. OAG 22- 
03, 2022 Tenn. AG LEXIS 5 (3/7/2022). 


Amend. 15 


TENNESSEE CODE 4 


AMENDMENT 15 


§ 1. [Right of citizens to vote — Race or color not to disqualify. ] 


ATTORNEY GENERAL OPINIONS 


1. LEGISLATIVE AUTHORITY. 

The General Assembly has the authority to 
pass legislation prohibiting state political par- 
ties from requiring individuals to pay fees to 
run for office as candidates for those political 
parties so long as that legislation is consistent 
with the U.S. and Tennessee Constitutions. 
Because a proposed amendment that would 
prohibit political parties from requiring indi- 


viduals to pay fees to run for office as candi- 
dates for those parties does not conflict with 


_any provision of the U.S. or Tennessee Consti- 


tution—and in fact makes it easier for prospec- 
tive candidates to associate with the State’s 
political parties—it appears to be a permissible 
exercise of the General Assembly’s authority to 
regulate elections. OAG 22-05, 2022 Tenn. AG 
LEXIS 3 (8/14/2022). 


§ 2. [Power to enforce amendment. | 


ATTORNEY GENERAL OPINIONS 


1. CONGRESSIONAL AUTHORITY. 

While the State is primarily responsible for 
regulating federal, state, and local elections, 
Congress has the authority, pursuant to the 
Elections Clause of the federal Constitution, to 
override state regulations with respect to fed- 
eral elections. Additionally, pursuant to the 
Supremacy Clause of the federal Constitution, 
Congress may enact federal legislation that 
pre-empts state laws, including state laws gov- 


erning voting procedures. States must also ad- 
here to the federal constitutional requirements 
of the Fourteenth and Fifteenth Amendments 
with respect to voting. Whether a county could 
satisfy its obligation to accommodate disabled 
voters by various means or in certain ways 
would depend upon the particular facts and 
circumstances in any given situation. OAG 22- 
03, 2022 Tenn. AG LEXIS 5 (3/7/2022). 


AMENDMENT 19 


§ 1. [Woman suffrage.] 


ATTORNEY GENERAL OPINIONS 


1. LEGISLATIVE AUTHORITY. 

The General Assembly has the authority to 
pass legislation prohibiting state political par- 
ties from requiring individuals to pay fees to 
run for office as candidates for those political 
parties so long as that legislation is consistent 
with the U.S. and Tennessee Constitutions. 
Because a proposed amendment that would 
prohibit political parties from requiring indi- 


viduals to pay fees to run for office as candi- 
dates for those parties does not conflict with 
any provision of the U.S. or Tennessee Consti- 
tution—and in fact makes it easier for prospec- 
tive candidates to associate with the State’s 
political parties—it appears to be a permissible 
exercise of the General Assembly’s authority to 
regulate elections. OAG 22-05, 2022 Tenn. AG 
LEXIS 3 (3/14/2022). 
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Amend. 26, § 1 


AMENDMENT 26 


§ 1. [Right to vote not denied to citizens eighteen years or older.] 


ATTORNEY GENERAL OPINIONS 


1. LEGISLATIVE AUTHORITY. 

The General Assembly has the authority to 
pass legislation prohibiting state political par- 
ties from requiring individuals to pay fees to 
run for office as candidates for those political 
parties so long as that legislation is consistent 
with the U.S. and Tennessee Constitutions. 
Because a proposed amendment that would 
prohibit political parties from requiring indi- 
viduals to pay fees to run for office as candi- 


dates for those parties does not conflict with 
any provision of the U.S. or Tennessee Consti- 
tution—and in fact makes it easier for prospec- 
tive candidates to associate with the State’s 
political parties—it appears to be a permissible 
exercise of the General Assembly’s authority to 
regulate elections. OAG 22-05, 2022 Tenn. AG 
LEXIS 3 (3/14/2022). 


CONSTITUTION OF THE STATE OF 
TENNESSEE 


[ADOPTED IN CONVENTION AT NASHVILLE, FEBRUARY 23, 1870. 
PROCLAIMED AND IN EFFECT, MAY 5, 1870, 
AS AMENDED.| 


ARTICLE I 
DECLARATION OF RIGHTS 


Sec. 5. Elections to be free and equal — Right of suffrage. 


ATTORNEY GENERAL OPINIONS 


1. Legislative Authority. 

The General Assembly has the authority to 
pass legislation prohibiting state political par- 
ties from requiring individuals to pay fees to 
run for office as candidates for those political 
parties so long as that legislation is consistent 
with the U.S. and Tennessee Constitutions. 
Because a proposed amendment that would 
prohibit political parties from requiring indi- 


viduals to pay fees to run for office as candi- 
dates for those parties does not conflict with 
any provision of the U.S. or Tennessee Consti- 
tution—and in fact makes it easier for prospec- 
tive candidates to associate with the State’s 
political parties—it appears to be a permissible 
exercise of the General Assembly’s authority to 
regulate elections. OAG 22-05, 2022 Tenn. AG 
LEXIS 3 (3/14/2022). 


Sec. 7. Unreasonable searches and seizures — General warrants. 


NOTES TO DECISIONS 


ANALYSIS 


18. Search and Seizure. 
22. —Probable Cause. 
25. —Automobiles. 


18. Search and Seizure. 

Search of defendant’s cell phone was not 
illegal because it was done pursuant to a war- 
rant for narcotics violations and the inadver- 
tent revelation of pornographic images of chil- 
dren was not the result of an expansion of the 
permitted search and the incriminating nature 
of the images was immediately apparent. State 
v. Greenman, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 550 (Tenn. Crim. App. Dec. 27, 
2022). 


22. —Probable Cause. 

Trial court erred by granting defendants’ 
motions to suppress the evidence found in their 
SUV because the automobile exception to the 
Constitution’s warrant requirement permitted 


the officer to search the vehicle without a war- 
rant based on probable cause to believe that the 
automobile contained contraband, including 
the smell of marijuana from defendants’ SUV. 
State v. Hampton, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 488 (Tenn. Crim. App. Nov. 
14, 2022). 


25. —Automobiles. 

Trial court erred in granting defendant’s mo- 
tion to suppress packages of methamphetamine 
found inside his vehicle’s spare tire following a 
traffic stop because officers had probable cause 
for search of spare tire and did not unreason- 
ably detain defendant to complete the search as 
the troopers had not completed their search of 
the vehicle before examining spare tire, and 
defendant’s quick turn-around trip to Califor- 
nia, a source state for illegal drugs, along with 
unusual tire tools and tire weights, increased 
the officers’ suspicions. State v. Autrey, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 332 
(Tenn. Crim. App. July 18, 2022). 
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Tenn. Const., Art. I, § 9 


Sec. 8. No man to be disturbed but by law. 


NOTES TO DECISIONS 


ANALYSIS 


a 


29. Law of the Land — Due Process. 
41. —Criminal Law and Procedure. 
47. —W—Delay in Bringing to Trial. 


29. Law of the Land — Due Process. 
41. —Criminal Law and Procedure. 


47. ——Delay in Bringing to Trial. 
Trial court properly granted defendant’s mo- 
tion to dismiss his rape indictment for prosecu- 


torial delay because the alleged offenses oc- 
curred between 1978 and 1982, a delay of forty 
years, defendant had shown that multiple wit- 
nesses who would have been available closer in 
time were deceased, school and counseling re- 
cords related to the case had been destroyed, 
and prosecution would violate due process. 
State v. Turner, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 253 (Tenn. Crim. App. June 6, 
2022). 


Sec. 9. Right of the accused in criminal prosecutions. 


NOTES TO DECISIONS 


ANALYSIS 


a Due Process. 

2.3. Custodial Status. 

2.5. Voluntariness of Confessions. 

3. Right to be Heard. 

5. —Jury Selection. 

9. Right to Counsel. 

10. .—When Attaches. 

. ——Intervening During Interview. 
13. —Competency of Counsel. 


14. ——Post-conviction Review. 

15. ——Effective Assistance Not Denied. 

18.5. —Conflict of Interest. 

23.5. — —Duty to Investigate. 

23.6. —Time with Counsel. 

24.  —Raising Issue of Defendant’s Compe- 
tency. 

39. Right to Be Informed of Constitutional 
Rights. 


. Impact on Gun Ownership. 
40. Right to Meet Witnesses Face to Face. 


40.5. —Face Masks. 

43.5. —Messages. 

44.6. — —Other Video. 

46. —Expert Testimony. 

48. —Testimony Heard in Prior Proceeding. 
59. —Impeachment. 


70. ‘Trial by Impartial Jury. 


73.5. —Peremptory Challenge. 

105. Right Against Self-Incrimination. 
107. —Confessions. 

111. ——Miranda. 

120.5.Sentencing. 


124. Right to Be Present. 
125. Right to Be Silent. 


2. Due Process. 

Trial court properly granted defendant’s mo- 
tion to dismiss his rape indictment for prosecu- 
torial delay because the alleged offenses oc- 


curred between 1978 and 1982, a delay of forty 
years, defendant had shown that multiple wit- 
nesses who would have been available closer in 
time were deceased, school and counseling re- 
cords related to the case had been destroyed, 
and prosecution would violate due process. 
State v. Turner, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 253 (Tenn. Crim. App. June 6, 
2022). 


2.3 Custodial Status. 

Defendant was not in custody when he made 
the statement because the trooper testified that 
he saw defendant cross the fog line, the vehicle 
matched the description of a stolen vehicle, the 
trooper confirmed the vehicle was stolen, and 
initiated a traffic stop; during the stop, defen- 
dant appeared impaired and was moving very 
slowly. State v. Crowson, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 242 (Tenn. Crim. App. 
May 27, 2022). 


2.5 Voluntariness of Confessions. 

Defendant’s admissions in an interview were 
not involuntary due to intoxication, as a video- 
tape of the interview showed that throughout 
the two-hour questioning, defendant was coop- 
erative, displayed a sober demeanor, was aware 
of the gravity of the situation, and gave an- 
swers that were logical and responsive to the 
questions asked. State v. Eady, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 463 (Tenn. Crim. 
App. Oct. 14, 2022). 

Court properly found that defendant intelli- 
gently waived his Miranda rights because de- 
fendant was advised of his rights, he indicated 
his understanding of them and his agreement 
to be interviewed, he cooperated during the 
interview, and he asked about the meaning of 
words he did not understand. State v. McDan- 
iel, — S.W.3d —, 2022 Tenn. Crim. App. LEXIS 
513 (Tenn. Crim. App. Nov. 30, 2022). 


Tenn. Const., Art. I, § 9 


Trial court did not err in finding that defen- 
dant’s statements to a police officer at the scene 
of defendant’s arrest were voluntary; defendant 
was calm and not emotional when he was 
advised of his Miranda rights, he agreed to 
waive his rights, and he gave a statement in 
which he clearly and logically explained his 
version of the relevant events. State v. Cochran, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 546 
(Tenn. Crim. App. Dec. 27, 2022). 

Defendant’s statement was voluntary be- 
cause he was advised of his constitutional 
rights and executed a waiver, he was not intoxi- 
cated when he gave the statement, he was not 
deprived of food, sleep, or medical attention, 
and defendant was responsive to the officer’s 
questions throughout the interview. State v. 
Gay, — S.W.3d —, 2023 Tenn. Crim. App. 
LEXIS 20 (Tenn. Crim. App. Jan. 23, 2023). 


3. Right to be Heard. 


5. —Jury Selection. 

In a murder case, defendant’s constitutional 
rights to an impartial jury and a fair trial were 
not violated because the trial court limited the 
extent to which he could question the venire 
members about their feelings on self-defense. 
Defense counsel’s proposed questions were too 
detailed, especially under the circumstances, in 
which it was as yet unclear whether the facts 
would support a self-defense instruction. State 
v. Newson, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 276 (Tenn. Crim. App. June 23, 2022). 


9. Right to Counsel. 

There was no error in denying defendant’s 
motion to suppress his statements given to 
police because defendant’s initial question was, 
at best, an equivocal expression of his desire for 
the presence of counsel. State v. Hans Banks, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 347 
(Tenn. Crim. App. July 22, 2022). 


10. —When Attaches. 


10.5 ——lIntervening During Interview. 

Counsel was not ineffective for failing to 
intervene during petitioner’s interview because 
the evidence at trial established that he partici- 
pated in the shooting; a witness testified about 
petitioner’s involvement in the crimes, and the 
murder weapon was recovered from petitioner’s 
back yard. Gutierrez v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 286 (Tenn. Crim. 
App. June 27, 2022). 


13. —Competency of Counsel. 
Post-conviction relief based on ineffective- 
ness of counsel was properly denied because 
trial counsel reasonably decided not to further 
investigate mental illness after an evaluation 
found no evidence of it and because potential 
testimony of witnesses not produced was not 
shown to be helpful; appellate counsel also was 
not ineffective for failing to challenge the sen- 
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tence as excessive on direct appeal, given a 
record of violent offenses, and post-conviction 
counsel complied with requirements. Johnson 
v. State, — S.W.3d —, 2021 Tenn. Crim. App. ~ 
LEXIS 601 (Tenn. Crim. App. May 20, 2021). 

Counsel was not ineffective for failing to file a 
motion to suppress petitioner’s statement be- 
cause he surrendered to police and a probable 
cause determination was made less than seven 
hours later, one of the surviving victims identi- 
fied petitioner as the attacker, and those iden- 
tifications established probable cause to believe 
that multiple felonies had been committed and 
that petitioner was the perpetrator; because 
petitioner’s arrest was supported by probable 
cause and his probable cause determination 
was not unreasonably delayed, there was no 
Gerstein violation. Phillips v. State, 647 S.W.3d 
389, 2022 Tenn. LEXIS 206 (Tenn. June 10, 
2022). 

Counsel was not ineffective for failing to 
object to the admission of text messages ex- 
changed between petitioner and the victim be- 
cause the victim testified that the messages she 
received were from petitioner and that she 
knew the messages were from petitioner be- 
cause she recognized the cell phone number 


. and the messages; the victim sufficiently au- 


thenticated the text messages as having been 
received from petitioner’s cell phone. Welden v. 
State, — S.W.38d —, 2022 Tenn. Crim. App. 
LEXIS 249 (Tenn. Crim. App. June 3, 2022). 

Petitioner failed to show ineffective assis- 
tance and he was not entitled to post-conviction 
relief; his mother testified at the post-convic- 
tion hearing that the victims were the initial 
aggressors, but one victim admitted as much in 
her trial testimony, and thus it could not be said 
that had counsel interviewed mother before 
trial and called her as a defense witness, the 
result of the trial would have been different. 
Nolan v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 268 (Tenn. Crim. App. June 16, 
2022). . 

Petitioner failed to present a particular wit- 
ness at the post-conviction evidentiary hearing 
and, thus, he could not meet his burden of 
establishing deficiency of trial counsel or preju- 
dice to his case. Nolan v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 268 (Tenn. Crim. 
App. June 16, 2022). 

Counsel was not deficient for not hiring an 
investigator or a medical expert; counsel was 
prepared for trial, reviewed all the discovery, 
and crafted a reasonable trial strategy and 
petitioner was not entitled to post-conviction 
relief. Nolan v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 268 (Tenn. Crim. App. June 
16, 2022). 

Counsel chose not to impeach the victim 
because she provided favorable testimony to 
the theory of defense, that she was the primary 
aggressor; counsel’s performance was not defi- 
cient and petitioner was not entitled to post- 
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conviction relief. Nolan v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 268 (Tenn. Crim. 
App. June 16, 2022). 

Petitioner failed to show ineffective assis- 
tance and he was not entitled to post-conviction 
relief; while counsel could not recall what he 
told petitioner regarding his sentencing range, 
counsel was certain he relied on petitioner’s 
record and gave him an accurate assessment as 
per his routine practice, he denied petitioner’s 
claim that he advised that eight years was the 
maximum sentence, and the post-conviction 
court accredited counsel’s testimony over peti- 
tioner’s. Nolan v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 268 (Tenn. Crim. App. 
June 16, 2022). 

Defendant failed to show ineffective assis- 
tance of counsel; impeaching one witness and 
cross-examining other witnesses would have 
had little impact on defendant’s self-defense 
argument, it was not shown how additional 
meetings with counsel would have led to a 
different result at trial, defendant was advised 
of his right to testify and intelligently waived it, 
and certain scans that counsel did not request 
did not contain any additional information that 
was not available in crime scene photographs. 
State v. Mustafa, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 278 (Tenn. Crim. App. June 
23, 2022). 

Counsel was not ineffective for failing to file a 
motion to suppress because petitioner’s mother 
consented to a search of her residence and, 
therefore, the police would have discovered the 
gun even without petitioner’s statements, and 
petitioner voluntarily spoke with the detective 
and stated things about throwing the gun in 
the river. Gutierrez v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 286 (Tenn. Crim. App. 
June 27, 2022). 

Postconviction court did not err by denying 
the petition for postconviction relief because 
petitioner did not prove that trial counsel was 
ineffective for failing to advise him to testify at 
trial in support of his claim of self-defense. 
Petitioner was able to get his claim of self- 
defense before the jury through his statement 
to the police, he received a second-degree mur- 
der conviction rather than first-degree, and he 
failed to prove that, had he testified, he would 
have been acquitted based on self-defense. 
Freeman v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 313 (Tenn. Crim. App. July 
12, 2022). 

Counsel did not provide ineffective assistance 
by failing to object to the State’s presentation of 
conflicting theories of guilt as counsel acted 
tactically and adjusted the defense theory in 
response to new information at trial. Champion 
v. State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 335 (Tenn. Crim. App. July 18, 2022). 

Counsel was not ineffective for failing to 
review the entirety of the discovery materials 
and explaining the State’s plea offer because 


Tenn. Const., Art. I, § 9 


the post-conviction court credited trial coun- 
sel’s testimony that he never promised peti- 
tioner a specific outcome, that he reviewed all of 
the discovery materials with petitioner, and 
that he fully explained to petitioner the State’s 
two plea offers. Gray v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 345 (Tenn. Crim. 
App. July 21, 2022). 

Post-conviction court properly denied peti- 
tioner’s petition for post-conviction relief be- 
cause counsel was not ineffective for failing to 
present an adequate defense, or failing to pres- 
ent expert witnesses or alibi witnesses, since 
counsel testified that he was well prepared for 
trial and had met with petitioner numerous 
times. Petitioner’s failure to present at the 
post-conviction hearing the witnesses whose 
testimony he claimed would have changed the 
outcome of his trial dictated that he fell short of 
proving the required standard of prejudice. 
Price v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 349 (Tenn. Crim. App. July 25, 
2022). 

Post-conviction court properly denied peti- 
tioner postconviction relief because it found no 
evidence that trial counsel’s tactic, even if it 
were deficient, prejudiced petitioner and stated 
that it may have actually helped him slightly. 
Trial counsel testified that consolidating the 
indictments was a strategy decision. Williams 
v. State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 352 (Tenn. Crim. App. July 26, 2022). 

Counsel was not ineffective for failing to 
challenge the validity of the search warrant 
because petitioner failed to cite any law con- 
cerning searches or seizures, and his appellate 
brief was deficient in that he failed to cite to 
any case law concerning the suppression issue. 
Champion v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 412 (Tenn. Crim. App. Sept. 
15, 2022), 

Petitioner’s assertion that trial counsel was . 
ineffective was without merit because peti- 
tioner failed to show that counsel’s failure to 
object at trial was anything other than strate- 
gic; thus, petitioner failed to establish that trial 
counsel performed deficiently or that any defi- 
ciency resulted in prejudice. Richardson v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 432 (Tenn. Crim. App. Sept. 28, 2022). 

Petitioner’s assertion that trial counsel was 
ineffective due to the lack of communication 
that took place before trial was without merit 
because trial counsel’s testimony, which was 
implicitly accredited by the postconviction 
court, showed that petitioner, in part, did not 
respond to trial counsel’s repeated attempts to 
communicate with him. Richardson v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 432 
(Tenn. Crim. App. Sept. 28, 2022). 

Denial of postconviction relief was proper 
because petitioner failed to show that trial 
counsel’s failure to file pre-trial motions was 
deficient or that such an alleged deficiency 
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resulted in prejudice. Richardson v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 432 
(Tenn. Crim. App. Sept. 28, 2022). 

When the State’s offer was received, trial 
counsel was aware of substantial evidence of 
the petitioner’s guilt, and counsel’s advice to 
plead guilty, without requesting the State’s 
entire file, was not ineffective assistance; al- 
though the petitioner argued that his guilty 
plea was involuntary and unknowing because 
he entered it before reviewing all of the State’s 
proof against him, the petitioner entered his 
guilty plea because it was the best course of 
action available to him under the particular 
circumstances, and he was not entitled to relief. 
Massengill v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 452 (Tenn. Crim. App. Oct. 
11, 2022). 

Trial counsel’s hearing testimony reflected 
that he elected, in his professional judgment, to 
address delay in entry of the sentencing order 
by inquiring with the court about the delay in 
entry of the order and judgments; the record 
supported the post-conviction court’s determi- 
nation that trial counsel was not deficient in 
addressing the delay in this manner, rather 
than by raising a due process claim. Flemming 
v. State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 534 (Tenn. Crim. App. Dec. 13, 2022). 

Record supported the post-conviction court’s 
determination that petitioner failed to show 
deficient performance by counsel where trial 
counsel said that, during his representation of 
petitioner, he and petitioner communicated 
through letters and that he met with petitioner 
quite a bit. Further, trial counsel stated, among 
other things, that he was given a lot of discov- 
ery, that he went over discovery thoroughly 
with petitioner, and that as far as spending 
time with a client, he spent more time with 
petitioner than any other client he had repre- 
sented in forty years. Daniels v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 537 
(Tenn. Crim. App. Dec. 15, 2022). 

Defendant was not entitled to post-conviction 
relief because his counsel was not deficient. 
Defendant presented no proof to show how trial 
counsel’s bankruptcy or disbarment had any- 
thing to do with the manner in which trial 
counsel represented him and the record fully 
supported the finding. Blake v. State, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 549 (Tenn. 
Crim. App. Dec. 27, 2022). 


14. ——Post-conviction Review. 

Petition for postconviction relief was properly 
denied because appellate counsel was not defi- 
cient for failing to argue that the evidence was 
insufficient to sustain the conviction for espe- 
cially aggravated kidnapping pursuant to 
White. Petitioner opted for a bench trial and, by 
convicting him of both especially aggravated 
kidnapping and aggravated assault, the judge 
necessarily found that the removal and confine- 
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ment of the victim had criminal significance 
beyond that necessary to consummate the ag- 
gravated assault. Gilbert v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 222 (Tenn. Crim. 
App. May 13, 2022). 

Petitioner did not show a reasonable prob- 
ability that the outcome would have been dif- 
ferent had counsel objected to the prosecutor’s 
comments or preserved them as issues for his 
appeal because most of the comments were not 
improper, and those that were improper did not 
affect the verdict; to the extent petitioner at- 
tempted to challenge counsel’s failure to object 
to comments not addressed on direct appeal, he 
failed to question counsel about the specific 
comments to which he did not object. Leonard v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 25, 2022). 

Defendant’s petition for post-conviction relief 
was improperly granted because the post-con- 
viction court did not make a finding that trial 
counsel was inadequately prepared for trial, 
but, rather, the post-conviction court, with the 
benefit of hindsight, concluded that counsel’s 
representation was unreasonable and ineffec- 
tive as he did not utilize the bullying evidence 
to argue reckless homicide, which constituted 
improper second-guessing of trial counsel’s suc- 
cessful strategy of procuring a conviction for 
the lesser included offense of second degree 
murder. Davis v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 340 (Tenn. Crim. App. 
July 20, 2022). 

Trial counsel was not ineffective in declining 
to file a motion to suppress inculpatory state- 
ments because the post-conviction court rea- 
sonably found that counsel, in light of other 
evidence of guilt, could have made a tactical 
decision to pursue a favorable plea agreement 
instead of a suppression motion; counsel’s fail- 
ure to review police body camera footage was 
insignificant, and the record did not support a 
claim that guilty pleas were not knowingly, 
voluntarily, and intelligently entered. Simpson 
v. State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 354 (Tenn. Crim. App. July 27, 2022). 

Although defendant alleged that defense 
counsel was ineffective in that counsel failed to 
communicate adequately with defendant to de- 
velop a proper defense strategy, defendant was 
not entitled to post-conviction relief because 
defendant failed to prove that counsel was 
ineffective in that defendant did not show that 
counsel was deficient or that any alleged defi- 
ciency prejudiced defendant as the evidence 
showed that counsel reviewed discovery, met 
with defendant, and negotiated a reasonable 
settlement given the facts of the case. Carter v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 365 (Tenn. Crim. App. Aug. 9, 2022). 

Counsel was not ineffective because, even if 
the trial court had concluded that the robbery 
convictions were too similar to the facts ad- 
duced at trial, petitioner’s prior conviction of 
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attempted aggravated burglary was a crime of 
dishonesty and was highly probative of peti- 
tioner’s credibility. Therefore, petitioner failed 
to demonstrate that he suffered any prejudice 
by trial counsel’s alleged deficiency. Turner v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 380 (Tenn. Crim. App. Aug. 19, 2022). 

Counsel was not ineffective because the evi- 
dence found in the apartment was highly pro- 
bative of petitioner’s guilt; moreover, while the 
evidence was prejudicial toward petitioner in 
that it helped establish his participation in the 
crimes, it was not unfairly prejudicial. Turner v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 380 (Tenn. Crim. App. Aug. 19, 2022). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
defendant received ineffective assistance of 
counsel when trial counsel did not object to the 
state of Tennessee’s presenting rebuttal testi- 
mony or to the trial court’s jury instruction 
regarding the testimony because defendant 
failed to prove that counsel was deficient or 
that defendant suffered prejudice as defendant 
presented no evidence, through defendant’s 
own testimony or otherwise, that such failure 
to object constituted ineffective assistance. 
Thomas v. State, — S.W.38d —, 2022 Tenn. 
Crim. App. LEXIS 474 (Tenn. Crim. App. Nov. 
2572022), 

Petitioner failed to show that a successful 
objection to the victim’s mother’s testimony 
would have led to a more favorable result 
because, although the post-conviction court 
found that trial counsel performed deficiently 
in not objecting to that testimony, the evidence 
preponderated against the court’s findings, 
given the absence of proof that the lack of 
objection to that evidence was not a strategic 
decision. Russell v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 515 (Tenn. Crim. App. 
Nov. 30, 2022). . 

Post-conviction court did not err in finding 
trial counsel was not ineffective because coun- 
sel did not “promise” that petitioner would 
testify as counsel said in voir dire but not in his 
opening statement that petitioner would tes- 
tify; and, without petitioner’s testimony at the 
hearing, the court was unable to evaluate 
whether counsel was ineffective in failing to 
call him as a witness. Russell v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 515 
(Tenn. Crim. App. Nov. 30, 2022). 

Post-conviction court did not err in finding 
trial counsel was not ineffective as counsel did 
not perform deficiently in failing to discover the 
mental health evidence in the short timeframe 
before the trial; co-counsel cross-examined the 
inmate witness; petitioner did not call co-coun- 
sel as a witness at the hearing; and petitioner 
did not identify a basis upon which the wit- 
ness’s testimony was inadmissible, aside from 
his late disclosure, which counsel addressed 
through a motion to continue. Russell v. State, 
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—§.W.3d —, 2022 Tenn. Crim. App. LEXIS 515 
(Tenn. Crim. App. Nov. 30, 2022). 

Defendant failed to prove that trial counsel 
provided ineffective assistance in defendant’s 
trial for the sale of cocaine because defendant 
failed to show that counsel was ineffective in 
investigating or communicating with defen- 
dant. Moreover, counsel made a reasonably 
based strategic decision not to raise the defense 
of entrapment and defendant could not prove 
prejudice from the lack of the defense as there 
was not a reasonable probability that the de- 
fense would have been successful given defen- 
dant’s prior felonies involving the sale of drugs. 
Johnson v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 525 (Tenn. Crim. App. Dec. 
7, 2022). / 

Defendant was not entitled to post-conviction 
relief when defendant alleged claims of ineffec- 
tive assistance of counsel because defendant 
failed to prove by clear and convincing evidence 
that trial counsel was ineffective for failing to 
request that “White” jury instructions address- 
ing due process concerns apply to all of the 
victims and for utilizing an improper trial 
strategy that the victims could not have be- 
lieved that the gun which was used by defen- 
dant was real. Winton v. State, — S.W.3d —, 
2023 Tenn. Crim. App. LEXIS 32 (Tenn. Crim. 
App. Jan. 26, 2023). 


15. ——Effective Assistance Not Denied. 

Defendant failed to prove that defendant’s 
counsel provided ineffective assistance because 
defendant failed to show that defendant’s coun- 
sel was ineffective for failing to procure the 
shooting victim’s medical records in that defen- 
dant failed to produce a witness who was able 
to testify as to how the medical records might 
have changed the outcome of the trial and 
because defendant failed to show that defen- 
dant’s counsel was ineffective for failing to 
properly prepare defendant to testify in that 
defendant presented no testimony on the issue. 
Gary v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 233 (Tenn. Crim. App. May 19, 
2022). 

Petitioner was properly denied postconvic- 
tion relief on his claim that trial counsel was 
ineffective for failing to communicate with pe- 
titioner based on the fact that nine letters 
petitioner wrote to counsel were late found 
unopened in counsel’s case file because peti- 
tioner testified he met with counsel on several 
occasions, he told counsel he had been accepted 
into a drug rehabilitation program, counsel 
conveyed the same information to the trial 
court, and the program information was in- 
cluded in petitioner’s presentence investigation 
report. State v. Sewell, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 476 (Tenn. Crim. App. Nov. 
2, 2022). 

Trial counsel was not ineffective for relying 
on the state to subpoena necessary witnesses 
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and choosing not to renew the request for a 
continuance for a sergeant to testify because 
counsel made a strategic decision that greatly 
benefited petitioner. Counsel was prepared to 
cross-examine the sergeant, but without his 
testimony, the state was unable to prove all the 
elements of aggravated assault and petitioner 
was acquitted of that charge. State v. Sewell, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 476 
(Tenn. Crim. App. Nov. 2, 2022). 

Petitioner was properly denied postconvic- 
tion relief on his claim that trial counsel was 
ineffective for failing to secure a forensic evalu- 
ation to determine petitioner’s competency for 
trial and to pursue a diminished capacity de- 
fense because petitioner failed to offer any proof 
of competency or diminished capacity at the 
evidentiary hearing. State v. Sewell, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 476 (Tenn. 
Crim. App. Nov. 2, 2022). 


18.5 —Conflict of Interest. 

Petitioner failed to establish that counsel 
was deficient in representing him under an 
actual conflict of interest; there was not testi- 
mony that knowledge that the same affidavit 
was given to counsel by another defendant in 
another case prevented counsel from fully rep- 
resenting petitioner, and this information did 
not require counsel to choose one client over 
another. This proof only showed that counsel 
was on notice that the affidavit could be fake. 
Nolan v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 268 (Tenn. Crim. App. June 16, 
2022). 


23.5 ——Duty to Investigate. 

Counsel was not ineffective for failing to 
investigate because counsel conducted a thor- 
ough investigation of the case, had many dis- 
cussions with petitioner about the evidence, 
discussed potential trial strategies, and ob- 
tained more than one plea offer from the State; 
he also attempted to establish an alibi defense. 
Payne v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 393 (Tenn. Crim. App. Aug. 25, 
2022). 

Counsel was not ineffective for failing to 
investigate the precise location of the bag con- 
taining drugs because the location of the bag 
was thoroughly explored at trial; photographs 
were admitted at trial showing the location of 
the bag and one photo was marked with the 
location in which law enforcement found the 
bag. Champion v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 412 (Tenn. Crim. App. 
Sept. 15, 2022). 


23.6 —Time with Counsel. 

Petitioner failed to show that counsel was 
deficient by failing to adequately meet and 
confer with him because the evidence did not 
preponderate against the post-conviction 
court’s findings that counsel met with peti- 
tioner on several occasions and that the 
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amount of time counsel spent with him was 
sufficient in light of the evidence involved in the 
case; petitioner conceded knowing he could con- 
tact counsel by telephone to discuss his case but 
failed to do so except for one occasion. Leonard 
v. State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 25, 2022). 
Although petitioner testified that more time 
with counsel would have made him more com- 
fortable, he did not show how that additional 
comfort could have led to a different result at 
trial; thus, petitioner failed to-establish any 
prejudice from counsel’s alleged failure to ad- 
equately meet and confer with him. Leonard v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 25, 2022). 


24, —Raising Issue of Defendant’s Com- 
petency. 

Defendant was not entitled to post-conviction 
relief following defendant’s convictions for rape 
of a child and aggravated sexual battery be- 
cause defendant failed to prove that defense 
counsel provided ineffective assistance by fail- 
ing to request a competency evaluation and by 
failing to present a psychosexual evaluation as 
mitigation evidence in sentencing as defendant 
did not establish by clear and convincing evi- 
dence that defendant was prejudiced by counsel 
not seeking a competency evaluation and a 
psychosexual evaluation. Beham v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 387 
(Tenn. Crim. App. Aug. 24, 2022). 


39. Right to Be Informed of Constitu- 
tional Rights. 

Defendant did not present any proof that she 
was in custody when she made a statement in 
the lobby of the sheriffs office, plus it was clear 
she was not in custody when she made the 
statement, as there were other people in the 
lobby during the five-minute conversation and 
a reasonable person would not have felt de- 
prived of movement as if she had been arrested; 
therefore, defendant was not required to be 
informed of her Miranda rights. State v. 
Sparks, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 503 (Tenn. Crim. App. Nov. 23, 2022). 


39.5 Impact on Gun Ownership. 

Defendant was not denied the effective assis- 
tance of counsel when defendant pleaded no 
contest because there was no deficiency in de- 
fense counsel’s strategic decision not to sub- 
poena a 911 recording, defense counsel thor- 
oughly investigated defendant’s case, 
defendant understood that defendant would 
not be able to own a gun if defendant pleaded 
no contest, and defense counsel and the trial 
court explained a no contest plea and defendant 
agreed to the no contest plea. Godfrey v. State, 
— §8.W.3d —, 2022 Tenn. Crim. App. LEXIS 331 
(Tenn. Crim. App. July 18, 2022). 
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40. Right to Meet Witnesses Face to Face. 


40.5 —Face Masks. 

The trial court’s enforcing a face mask re- 
quirement, as directed by an order of the Ten- 
nessee Supreme Court, did not violate defen- 
dant’s right to confront witnesses because there 
was no reason to believe that it was any less 
difficult to tell a lie to a person’s face just 
because the liar’s nose'and mouth were cov- 
ered. State v. Daniels, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 300 (Tenn. Crim. App. June 
29, 2022). 

Requiring counsel and jurors to wear masks 
and maintain social distance did not interfere 
with defendant’s right to the effective assis- 
tance of counsel because defendant cited no 
authority supporting the proposition that the 
constitutional right to the effective assistance 
of counsel included the right of a defendant to 
have his defense counsels’ and the jurors’ noses 
and mouths uncovered. State v. Daniels, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 300 
(Tenn. Crim. App. June 29, 2022). 


43.5 —Messages. 

Counsel was not ineffective for failing to 
object to the admission of text messages ex- 
changed between petitioner and the victim be- 
cause the victim testified that the messages she 
received were from petitioner and that she 
knew the messages were from petitioner be- 
cause she recognized the cell phone number 
and the messages; the victim sufficiently au- 
thenticated the text messages as having been 
received from petitioner’s cell phone. Welden v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 249 (Tenn. Crim. App. June 3, 2022). 


44.46 ——Other Video. 

Counsel was not ineffective for failing to seek 
a severance because other than generally argu- 
ing that the first drug charge was “more preju- 
dicial” than the other due to the State’s having 
a video recording of the transaction, petitioner 
did not show any evidence to indicate that the 
outcome of his case would have been different if 
the charges had been tried separately. Gray v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 345 (Tenn. Crim. App. July 21, 2022). 


46. —Expert Testimony. 

Trial counsel was not ineffective by failing to 
hire a fingerprint expert to test the pistol found 
lying next to petitioner because petitioner 
failed to establish prejudice since he failed to 
present a fingerprint expert at the post-convic- 
tion hearing. Turner v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 380 (Tenn. Crim. 
App. Aug. 19, 2022). 


48. —Testimony Heard in Prior Proceed- 
ing. 

Admitting a witness’ prior testimony from a 
codefendant’s trial did not violate defendant’s 


confrontation rights where although her prior 
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statements were undoubtedly testimonial, she 
was not an unavailable witness as she had 
testified at defendant’s trial and was subject to 
cross-examination. Moreover, her nearly com- 
plete lack of memory at defendant’s trial did 
not render her an unavailable witness. State v. 
Holmes, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 480 (Tenn. Crim. App. Nov. 7, 2022). 


59. —Impeachment. 

Counsel was not ineffective for failing to 
impeach a witness because the statement was 
not profoundly inconsistent with the statement 
he made at trial. Just because the witness 
appeared to be more confident about what he 
heard at trial than he was at the preliminary 
hearing did not make those statements incon- 
sistent. Turner v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 380 (Tenn. Crim. App. - 
Aug. 19, 2022). 


70. Trial by Impartial Jury. 


73.5 —Peremptory Challenge. 

Petitioner was not entitled to relief on the 
basis that his counsel was ineffective because 
counsel was not deficient with respect to his 
decision not to use a peremptory challenge to 
remove a juror given that the decision was 
tactical and petitioner did not establish that 
the juror was biased against him. Champion v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 335 (Tenn. Crim. App. July 18, 2022). 


105. Right Against Self-Incrimination. 

Although the trial court erred by allowing 
testimony about the defendant’s invoking his 
right not to speak with the sergeant, the error 
was harmless because although the State elic- 
ited the improper testimony from the officer, 
defendant’s post-arrest silence was not submit- 
ted to the jury as evidence from which it was 
allowed to draw any permissible inference. 
State v. Blackman; — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 301 (Tenn. Crim. App. June 
29, 2022). 

Counsel was not ineffective because trial 
counsel advised petitioner about the risks of 
testifying and, had petitioner chosen to testify, 
his credibility would have been impeached with 
at least some of his prior convictions. Turner v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 380 (Tenn. Crim. App. Aug. 19, 2022). 

Trial court properly denied defendant’s mo- 
tion to suppress because his statement to law 
enforcement was knowing and voluntary, as he 
had read and signed a Miranda waiver form 
and the questions and tactics used by the 
investigator did not rise to the level of coercion 
necessary to require the suppression of the 
statements. State v. Greenman, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 550 (Tenn. Crim. 
App. Dec. 27, 2022). 


107. —Confessions. 
Defendant’s statement to law enforcement 
was voluntary and was not a product of coer- 


Tenn. Const., Art. I, § 10 


cion; he was not under the influence of any 
intoxicants, officers gave him multiple advice of 
rights forms that he read out loud and signed 
each time, and at no time did he indicate he 
wished to exercise his rights and terminate the 
interrogation or speak with a lawyer. Officers 
also provided defendant with food, water, and 
bathroom and smoke breaks while he was in 
custody. State v. Mack, —S.W.3d —, 2023 Tenn. 
Crim. App. LEXIS 1 (Tenn. Crim. App. Jan. 4, 
2023). 


111. ——Miranda. 

While defendant was taken into custody at 
11:30 a.m. when he was transported to the 
police station and placed in an interview room, 
he was not questioned until after he was ad- 
vised of and waived his Miranda rights at 4:40 
p.m.; accordingly, there was no Miranda viola- 
tion as the defendant was not questioned until 
after he was advised of and waived his rights. 
State v. Mack, — S.W.3d —, 2023 Tenn. Crim. 
App. LEXIS 1 (Tenn. Crim. App. Jan. 4, 2023). 


120.5 Sentencing. 

Counsel was not required to present frivolous 
or unfounded claims that were not supported 
by precedent to provide effective assistance of 
counsel. Both trial counsel and appellate coun- 
sel testified that they did not believe case law 
supported an argument that petitioner was a 
Range I offender. Turner v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 380 (Tenn. Crim. 
App. Aug. 19, 2022). | 

Counsel was not ineffective because a pun- 
ishment imposed within the statutory limits for 
an offense and according to the State’s sentenc- 
ing principles did not violate constitutional 
proscriptions against cruel and unusual pun- 
ishment. Turner v. State, — S.W.3d —, 2022 
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Tenn. Crim. App. LEXIS 380 (Tenn. Crim. App. 
Aug. 19, 2022). 

Counsel was not ineffective because there 
was no merit to argue that petitioner should 
have received a lesser sentence, especially 
given his lengthy criminal history and the 


‘ within-range sentence. Turner v. State, — 


S.W.3d —, 2022 Tenn. Crim. App. LEXIS 380 
(Tenn. Crim. App. Aug. 19, 2022). 


124. Right to Be Present. 

Denial of defendant’s motion for a continu- 
ance on the second and last day of his trial did 
not violate his constitutional rights because his 
decision was voluntary, as he broke his ribs 
over three weeks prior to trial and he volun- 
tarily sought medical treatment rather than 
attend his trial. The trial court specifically 
determined that defendant was malingering 
and made detailed findings regarding his de- 
meanor, ability to walk, move, and function 
during the first day of trial. State v. Stinnett, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 536 
(Tenn. Crim. App. Dec. 15, 2022). 


125. Right to Be Silent. 

Trial court did not err by permitting a police 
detective to testify in rebuttal that the detec- 
tive approached and attempted to speak to 
defendant as part of the detective’s investiga- 
tion because the rebuttal testimony did not 
infringe upon defendant’s right to remain silent 
as defendant was not in custody or under arrest 
and the detective offered no testimony about 
defendant’s silence. Defendant opened the door 
to the rebuttal testimony when defendant’s 
investigator stated that it was vital in investi- 
gating to attempt to reach out to defendant. 
State v. Clayborn, — S.W.38d —, 2022 Tenn. 
Crim. App. LEXIS 337 (Tenn. Crim. App. July 
19, 2022). 


Sec. 10. Double jeopardy prohibited. 


NOTES TO DECISIONS 


ANALYSIS 


29. Merger of Convictions. 
30. No Double Jeopardy Violation. 


29. Merger of Convictions. 

Because defendant possessed only one fire- 
arm, defendant’s dual convictions for unlawful 
possession of a firearm violated the principles 
of double jeopardy, the remedy for which was 
merger of the offenses. Accordingly, the appel- 
late court remanded the case to the trial court 
for entry of corrected judgments indicating the 
merger of the counts. State v. Reynolds, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 244 
(Tenn. Crim. App. May 31, 2022). 


30. No Double Jeopardy Violation. 

Because defendant’s convictions for aggra- 
vated rape of a child and aggravated sexual 
battery did not arise from the same act or 
transaction, there was no violation of the pro- 
tection against double jeopardy. Defendant’s 
penetration and wiping of the victim, his three- 
year-old daughter, did not occur at the same 
time; defendant ejaculated at least partially 
inside the victim, collected a wipe, and at- 
tempted to cover up his act. State v. Smith, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 227 
(Tenn. Crim. App. May 18, 2022). 

Tampering with evidence requires the unique 
elements that the act be done knowing a pro- 
ceeding is pending or in progress and with 
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“intent to impair [the item]’s verity, legibility, or 
availability as evidence in the investigation or. 
official proceeding”; T.C.A. § 39-16-503(a)(1). 
Tampering with, removing, or vandalizing a 
tracking device requires the unique element of 
“a device issued pursuant to a location tracking 
and crime correlation based monitoring and 
supervision program”; T.C.A. § 40-39-304(a). 
Each offense contains an element that the other 
offense does not; therefore, the statutes do not 
violate double jeopardy. State v. Beasley, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 295 
(Tenn. Crim. App. June 28, 2022). 

Defendant’s conviction for first degree felony 


murder did not violate double jeopardy because 
defendant could not have been initially pros- 
ecuted for the death of the victim at the time 
she was prosecuted for aggravated child abuse 
and attempted first degree murder, as victim 
was still alive at the time. Even if defendant’s 
prosecution for felony murder was a traditional 
multiple description claim, the elements of 
felony murder were different than the elements 
of aggravated child abuse and attempted first 
degree murder. State v. Slee, — S.W.3d —, 2023 
Tenn. Crim. App. LEXIS 29 (Tenn. Crim. App. 
Jan. 27, 2023). 


Sec. 15. Bailable offenses — Habeas corpus. 


NOTES TO DECISIONS 


ANALYSIS 


9. Cognizable Claims. 
17. Writ Properly Denied. 


9. Cognizable Claims. 

Although the habeas corpus court erred by 
dismissing the petition on the ground that 
petitioner failed to file in the court most conve- 
nient in point of distance because he asserted in 
his petition that the County Criminal Court 
had jurisdiction to adjudicate his petition and 
that it possessed relevant sentencing records, it 
correctly determined that petitioner failed to 
raise cognizable claims for habeas relief be- 
cause his claims of actual innocence, that he 


was prosecuted and sentenced on the basis of 
his race, that his sentences were illegal, and 
that he was improperly classified as a career 
offender were not cognizable claims for habeas 
corpus relief. McClenton v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 363 (Tenn. Crim. 
App. Aug. 8, 2022). 


17. Writ Properly Denied. 

Habeas court did not err in finding that there 
was no basis for petitioner’s writ of habeas 
corpus because petitioner had not met his bur- 
den of establishing that his judgments were 
void or that his sentences had expired, as 
required by T.C.A. § 29-21-101. Schelfe v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 223 (Tenn. Crim. App. May 16, 2022). 


Sec. 16. Restrictions on bail, fines and punishment. 


NOTES TO DECISIONS 


ANALYSIS 


4, Fines and Imprisonment. 
13. Civil Penalties 


4, Fines and Imprisonment. 

Civil penalty assessed against a former mem- 
ber of the Tennessee House of Representatives 
under the Campaign Financial Disclosure Act 
and the Campaign Contribution Limits Act was 
not unconstitutionally excessive because he 
had committed numerous violations of both 
Acts, and the penalty was within the maximum 
fine that could have been imposed; in light of 
the plethora of violations, the State’s interest in 
protecting the integrity and fairness of the 
political process was severely contravened. 
Durham v. Tenn. Registry of Election Fin., — 


S.W.3d —, 2022 Tenn. App. LEXIS 466 (Tenn. 


Ct. App. Dec. 2, 2022). 


13. Civil Penalties 

Civil penalty assessed against a former mem- 
ber of the Tennessee House of Representatives 
under the Campaign Financial Disclosure Act 
and the Campaign Contribution Limits Act was 
not unconstitutionally excessive because he 
had committed numerous violations of both 
Acts, and the penalty was within the maximum 
fine that could have been imposed; in light of 
the plethora of violations, the State’s interest in 
protecting the integrity and fairness of the 
political process was severely contravened. 
Durham v. Tenn. Registry of Election Fin., — 
S.W.3d —, 2022 Tenn. App. LEXIS 466 (Tenn. 
Ct. App. Dec. 2, 2022). 


Tenn. Const., Art. I, § 19 


TENNESSEE CODE 16 


Sec. 19. Freedom of speech and press. 


NOTES TO DECISIONS 


1. In General. 

Defendant could not be held liable for shar- 
ing truthful information, here public records, 
concerning the investigation into the son’s 
death, a matter of public significance, and that 
the information was of a deeply sensitive na- 
ture neither made the information less truthful 


Sec. 23. Right of assembly. 


nor made it any less publicly significant; defen- 
dant filed a properly supported motion for sum- 
mary judgment and successfully established a 
defense to the claims against him, which the 
parents failed to overcome. Andreacchio v. 
Hamilton, — S.W.3d —, 2022 Tenn. App. LEXIS 
269 (Tenn. Ct. App. July 13, 2022). 


NOTES TO DECISIONS 


7. Res Judicata. 

Dismissal of plaintiff's action to enforce his 
perceived right to address the House of Repre- 
sentatives was proper under the doctrine of res 
judicata because the case was identical to a 
prior case in that it involved a court of compe- 
tent jurisdiction, the same parties as a previous 


Sec. 24. Militia — Civil authority. 


case, a prior final decision on the merits, and 
the same parties and cause of action. Plaintiff 
sought an oral address in both cases; it was the 
same cause of action. Gentry v. Speaker of the 
House, — S.W.3d —, 2023 Tenn. App. LEXIS 27 
(Tenn. Ct. App. Jan. 27, 2023). 


NOTES TO DECISIONS 


21. Retrospective Laws. 

Business owner’s argument that the Tennes- 
see Public Participation Act (TPPA), § 20-17- 
101 et seq., was unconstitutionally applied was 
waived because nowhere in the record had the 
owner clearly stated the date upon which she 
contended her causes of action actually ac- 


crued; further, nothing in the record indicated 
that any party provided notice to the Tennessee 
Attorney General either in the trial court pro- 
ceedings or on appeal. Laferney v. Livesay, — 
S.W.3d —, 2022 Tenn. App. LEXIS 409 (Tenn. 
Ct..-App,,Oct. 25; 2022). 


ARTICLE III 
EXECUTIVE DEPARTMENT 


Sec. 5. Governor as commander-in-chief — Calling out militia. 


ATTORNEY GENERAL OPINIONS 


1. Militia - Defined. 

The Tennessee State Guard, like the Tennes- 
see National Guard, is a militia under the 
Constitution of Tennessee. While the governor 
may call the militia into service at any time 
that “public safety” requires it, that law does 
not appear to comport with Tenn. Const., art. 
III, § 5. Furthermore, the Constitution of Ten- 
nessee prohibits a group of private citizens who 
are armed and trained for military service 


apart from the regular armed forces from orga- 
nizing into local or regional militias. State law 
also prohibits Tennessee residents from partici- 
pating in paramilitary activities that are un- 
dertaken in furtherance of a “civil disorder.” 
Additionally, any number of provisions of Ten- 
nessee’s Criminal Code could apply depending 
on the circumstances in which paramilitary 
activities are undertaken. OAG 21-05, 2021 


Tenn. AG LEXIS 7 (5/6/2021). 
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ARTICLE IV 
ELECTIONS 


Sec. 1. Right to vote — Election precincts — Military duty. 


ATTORNEY GENERAL OPINIONS 


5. Authority of Legislature. 

The General Assembly has the authority to 
pass legislation prohibiting state political par- 
ties from requiring individuals to pay fees to 
run for office as candidates for those political 
parties so long as that legislation is consistent 
with the U.S. and Tennessee Constitutions. 
Because a proposed amendment that would 
prohibit political parties from requiring indi- 


viduals to pay fees to run for office as candi- 
dates for those parties does not conflict with 
any provision of the U.S. or Tennessee Consti- 
tution—and in fact makes it easier for prospec- 
tive candidates to associate with the state’s 
political parties—it appears to be a permissible 
exercise of the General Assembly’s authority to 
regulate elections. OAG 22-05, 2022 Tenn. AG 
LEXIS 3 (3/14/2022). 


ARTICLE VI 
JUDICIAL DEPARTMENT 
Sec. 9. Judge’s charge. 
NOTES TO DECISIONS 


18. Comments on Evidence. 

Trial court did not improperly comment on 
defendant’s expert’s credibility because its 
statement during the prosecutor’s cross-exami- 
nation that defense counsel could “clean things 
up on redirect” was a response to counsel’s 
request that the expert be allowed to expand 
his answer. The trial court’s comment asking 


counsel to restate his question and be specific 
was its attempt to curtail open-ended questions 
and a request of counsel to be specific about the 
area of testimony in which he wanted to reha- 
bilitate the expert. State v. Potts, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 297 (Tenn. Crim. 
App. June 29, 2022). 


ARTICLE VII 
STATE AND COUNTY OFFICERS 


Sec. 2. Vacancies. 


ATTORNEY GENERAL OPINIONS 


4, Residence requirements. 

The statutory scheme governing membership 
on county boards of education requires that a 
board member be a resident of both the county 
and the district from which the member is 
elected. It follows that, if a member ceases to 
reside in the district, a vacancy occurs even if 


the member still resides in the county because 
that member no longer satisfies both require- 
ments for membership on the board. The 
county commission will fill the vacant office for 
the remainder of the term of the member who 
moved outside the district. OAG 21-14, 2021 
Tenn. AG LEXIS 13 (9/1/2021). 
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ARTICLE XI 
MISCELLANEOUS PROVISIONS 


Sec. 9. Power over local affairs — Home rule for cities and counties — 
Consolidation of functions. 


NOTES TO DECISIONS 


ANALYSIS tional under the Home Rule Amendment be- 

cause it regulated only the conduct of local 

8. No Exclusive Jurisdiction. education agencies which were distinct from 
9. —School District. county or municipal governments and local 
ay Ns Lim boards of education did not have home rule 

8. No Exclusive Jurisdiction. authority. Metro. Gov’t of Nashville & Davidson 
9° 286). Roor District. Cnty. v. Tenn. Dep’t of Educ., 645 S.W.3d 141, 


Tennessee Education Savings Account Act, 2922 Tenn. LEXIS 177 (Tenn. May 18, 2022). 
T.C.A. § 49-6-2601 et seq., was not unconstitu- 


TITLE 1 


CODE AND STATUTES 
CHAPTER 3 
CONSTRUCTION OF STATUTES 


1-3-101. Repeals not retroactive. 


NOTES TO DECISIONS 


ANALYSIS 
4, Effect of Repeal. 
10. —Criminal Proceedings. 


4. Effect of Repeal. 


10. —Criminal Proceedings. 
Although convicted under a repealed law, 
defendant was correctly sentenced as a motor 


vehicle habitual offender under that law be- 
cause the replacement statute, T.C.A. § 55-10- 
601, imposes no penalty and thus does not 
provide for a lesser penalty within the meaning 
of the criminal savings statute, T.C.A. § 39-11- 
112, which imports the principles of the general 
savings statute, T.C.A. § 1-3-101, and does not 
encompass a statute that repeals an offense 
entirely. State v. Deberry, 651 S.W.3d 918, 2022 
Tenn. LEXIS 304 (Tenn. Aug. 30, 2022). 


TITLE 2 


ELECTIONS 
CHAPTER 5 
BALLOTS AND SUPPLIES 


Part 1 PETITIONS 


2-5-101. Time for filing — Required signatures — Failure to file — 
Filing office hours — Prohibited acts — Death or late 
withdrawal of candidates. 


ATTORNEY GENERAL OPINIONS 


2. Applicability of “Sore Loser.” 

Under the “sore loser” law, an unsuccessful 
primary candidate for one division of a circuit 
court is prohibited from appearing on the sub- 
sequent general election ballot for a different 
division of the circuit court as an independent 
candidate or as a candidate of a different politi- 
cal party. However, the “sore loser” laws do not 
prohibit an unsuccessful primary candidate for 


one division of a circuit court from running as 
the same party’s nominee in the general elec- 
tion for a different division of the circuit court 
when a primary election has been conducted for 
that different division of the circuit court and 
the party’s nominee for that election was sub- 
sequently removed as the party's nominee. 
OAG 22-09, 2022 Tenn. AG LEXIS 9 (5/3/2022). 


hed) 


2-5-204 
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Part 2 BALLOTS AND SUPPLIES 


2-5-204. Placing of names on ballots — Withdrawal or disqualification 
of candidate — Death of candidate. 


NOTES TO DECISIONS 


3. Open Meetings Act. 

Temporary injunction granted in favor of the 
candidate was improper because the Tennessee 
Open Meetings Act, T.C.A. § 8-44-101 et seq., 
did not apply to the political party. A party’s 
state executive committee made the determina- 
tion of whether a candidate was a bona fide 


member of the party and, thus, the political 
party, by statute, was acting as a state execu- 
tive committee, and not a state primary board, 
when it determined that the candidate was not 
a bona fide party member. Newsom v. Tenn. 
Republican Party, 647 S.W.3d 382, 2022 Tenn. 
LEXIS 185 (Tenn. June 10, 2022). 


CHAPTER 10 
CAMPAIGN FINANCES 


Part 1 FINANCIAL DISCLOSURE 


2-10-114. Campaign funds — Allocation of unexpended contributions 
— Use of funds — Specifically prohibited uses of funds — 
Allocation of funds on death of incumbent or candidate. 


NOTES TO DECISIONS 


1. Penalty Not Constitutionally Exces- 
sive. 

Civil penalty assessed against a former mem- 
ber of the Tennessee House of Representatives 
under the Campaign Financial Disclosure Act 
and the Campaign Contribution Limits Act was 
not unconstitutionally excessive because he 
had committed numerous violations of both 


Acts, and the penalty was within the maximum 
fine that could have been imposed; in light of 
the plethora of violations, the State’s interest in 
protecting the integrity and fairness of the 
political process was severely contravened. 
Durham v. Tenn. Registry of Election Fin., — 
S.W.3d —, 2022 Tenn. App. LEXIS 466 (Tenn. 
Ct. App. Dec. 2, 2022). 


Part 2 ReciIstRY OF ELECTION FINANCE 


2-10-207. Registry of election finance — Powers. 


NOTES TO DECISIONS 


1. Penalty Not Constitutionally Exces- 
sive. 

Civil penalty assessed against a former mem- 
ber of the Tennessee House of Representatives 
under the Campaign Financial Disclosure Act 
and the Campaign Contribution Limits Act was 
not unconstitutionally excessive because he 
had committed numerous violations of both 


Acts, and the penalty was within the maximum 
fine that could have been imposed; in light of 
the plethora of violations, the State’s interest in 
protecting the integrity and fairness of the 
political process was severely contravened. 
Durham y. Tenn. Registry of Election Fin., — 
S.W.3d —, 2022 Tenn. App. LEXIS 466 (Tenn. 
Ct. App. Dec. 2, 2022). 
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4-1-412 


TITLE 4 
STATE GOVERNMENT 


CHAPTER. 
31. TrnNEssEE Locat DEVELOPMENT AUTHORITY 
Act. 


Part 11 Enhancement Program for Debt 
Financing of Capital Projects 


CHAPTER 1 
GENERAL PROVISIONS 


Part 2 GRAND DIVISIONS AND STATE CAPITAL 


4-1-205. State capital. 


NOTES TO DECISIONS 


2. Venue. 

Governor contended that, pursuant to T.C.A. 
§ 4-1-205, the governor could only be sued in 
the governor’s official capacity in Davidson 
County, which was the seat of state govern- 
ment; however, no Tennessee court has subject 
matter jurisdiction to issue a writ of mandamus 


to compel the governor to perform an act, and 
additionally further determined the Davidson 
County and transfer issues were moot in regard 
to the mandamus action against the governor. 
State ex rel. Tulis v. Lee, — S.W.3d —, 2022 
Tenn. App. LEXIS 195 (Tenn. Ct. App. May 238, 
2022). 


Part 4 MIscELLANEOUS 


4-1-412. Tennessee heritage protection. 


ATTORNEY GENERAL OPINIONS 


2. Appropriate Public Entity. 

Because the state capitol commission exercises 
“control” within the meaning of the Heritage 
Protection Act, T.C.A. § 4-1-412, it appears to 
be an appropriate public entity to file a petition 
with the Tennessee historical commission for a 
waiver to relocate the Nathan Bedford Forrest, 
David Glasgow Farragut, and Albert Gleaves 
memorials that are currently on display in the 
state capitol building. The decision of the state 
capitol commission to file a petition for waiver 
could be viewed as establishing a plan or policy 


which would require the concurrence of the 
state building commission. However, it could 
also be viewed as a decision to pursue a legal 
remedy under the Heritage Protection Act, 
which, arguably, is not an action requiring the 
concurrence of the State. Building Commission. 
The Tennessee historical commission implicitly 
found the latter when it granted the state 
capitol commission’s petition for waiver with- 
out requiring it to show concurrence of the state 
building commission. OAG 21-07, 2021 Tenn. 
AG LEXIS 8 (5/12/2021). 


4-5-302 
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CHAPTER 5 
UNIFORM ADMINISTRATIVE PROCEDURES ACT 


Part 3 CONTESTED CASES 


4-5-302. Disqualification of judge, hearing officer, etc. — Substitutions. 


NOTES TO DECISIONS 


1. Request for Disqualification. 

Because a former member of the Tennessee 
House of Representatives did not raise an ob- 
jection concerning partiality before the Tennes- 
see Registry of Election Finance, he could not 
argue any procedural irregularities on appeal; 
when the former member raised the issue be- 
fore the trial court, there was no indication he 


had learned the facts that could lead to dis- 
qualification subsequent to a second show 
cause hearing, thus potentially permitting re- 
view of that issue before the trial court. Dur- 
ham v. Tenn. Registry of Election Fin., — 
S.W.3d —, 2022 Tenn. App. LEXIS 466 (Tenn. 
Ct. App. Dec. 2, 2022). 


4-5-308. Filing pleadings, briefs, motions, etc. — Service. 


NOTES TO DECISIONS 


2. Due Process. 

Former member of the Tennessee House of 
Representatives was not denied due process 
when the Tennessee Registry of Election Fi- 
nance (TREF) disallowed his letter because the 
former member was afforded the opportunity to 
be heard in a meaningful time and in a mean- 


4-5-315. Review of initial order. 


ingful manner; however, the former member 
simply did not properly avail himself of that 
opportunity by failing to proceed in accordance 
with the applicable TREF rules. Durham v. 
Tenn. Registry of Election Fin., — S.W.3d —, 
2022 Tenn. App. LEXIS 466 (Tenn. Ct. App. 
Dec. 2, 2022). 


NOTES TO DECISIONS 


1. Waiver. 

Former member of the Tennessee House of 
Representatives was well within his rights to 
file his own petition and identify the issues of 
which he sought review, and because he failed 
to do so, his argument that the the Tennessee 


4-5-322. Judicial review. 


Registry of Election Finance (TREF) violated 
his due process rights by limiting his argu- 
ments and testimony at TREF’s hearing with- 
out merit. Durham v. Tenn. Registry of Election 
Fin., — S.W.3d —, 2022 Tenn. App. LEXIS 466 
(Tenn. Ct. App. Dec. 2, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


Applicability. 

Notice Requirement. 

3 Time Limit for Petition. 
2. Procedure for Review. 
4. Jurisdiction. 


bo 6c OO 


4, Applicability. 
Dismissal with prejudice of pensioner’s suit 
challenging the denial of disability benefits by 


his public employee pension fund board was 
error because T.C.A. § 27-9-114 was not limited 
to employee discharges and suspensions, so the 
Uniform Administrative Procedures Act ap- 
plied, and as the board’s denial letter was not 
complaint with the statute’s requirements, the 
60-day statute of limitations was not triggered 
to bar the pensioner’s claim. Phillips v. Chatta- 
nooga Fire & Police Pension Fund, — S.W.3d 
—, 2022 Tenn. App. LEXIS 422 (Tenn. Ct. App. 
Nov. 2, 2022). 
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8. Notice Requirement. 

Administrative judge certified and approved 
the contents of the record, which included a 
timely hearing notice; therefore, the evidence 
preponderated against the administrative find- 
ing that the Department failed to set the own- 
er’s claim on the hearing docket within the 
allotted time. Oliver v. Tenn. Dep’t of Safety & 
Homeland Sec., — S.W.3d —, 2022 Tenn. App. 
LEXIS 427 (Tenn. Ct. App. Nov. 4, 2022). 


9. Time Limit for Petition. 

Because appellant’s petition for return of 
forfeited property was not filed within 60 days 
of receiving notice of the forfeiture, the trial 
court lacked subject matter jurisdiction to re- 
view the forfeiture and properly dismissed. 
Augustin v. Tenn. Dep’t of Safety & Homeland 
Sec., — S.W.3d —, 2022 Tenn. App. LEXIS 190 
(Tenn. Ct. App. May 17, 2022). 


12. Procedure for Review. 

Chancery court properly dismissed the plead- 
ing because it was not an authorized method of 
seeking judicial review in a forfeiture action; 
the notice was conditional and the request was 
not for judicial review of a final agency decision. 
Oliver v. Tenn. Dep’t of Safety & Homeland 


4-8-302 


Sec., — S.W.3d —, 2022 Tenn. App. LEXIS 427 
(Tenn. Ct. App. Nov. 4, 2022). 

Statutory framework provided a former 
member of the Tennessee House of Representa- 
tives with an avenue to petition the trial court 
to allow the presentation of additional evidence 
before the Tennessee Registry of Election Fi- 
nance (TREF), but he failed to do so; therefore, 
the trial court did not err in failing to correct 
TREF’s mistakes. Durham v. Tenn. Registry of 
Election Fin., — S.W.3d —, 2022 Tenn. App. 
LEXIS 466 (Tenn. Ct. App. Dec. 2, 2022). 


24. Jurisdiction. 

Because the lack of sufficient findings of fact 
and conclusion of law did not affect the finality 
of the order, the chancery court had subject 
matter jurisdiction to adjudicate the Depart- 
ment of Safety and Homeland Security’s (De- 
partment) petition. The administrative order 
was final and the administrative judge resolved 
the outstanding issues in the forfeiture pro- 
ceeding, either explicitly or implicitly, when it 
ordered the Department to return the seized 
property. Oliver v. Tenn. Dep’t of Safety & 
Homeland Sec., — S.W.3d —, 2022 Tenn. App. 
LEXIS 427 (Tenn. Ct. App. Nov. 4, 2022). 


4-5-325. Payment of costs to respondent. 


NOTES TO DECISIONS 


1.. Award of Attorney’s Fees. 

In this action involving the seizure of prop- 
_ erty owned by appellants and the ensuing for- 
feiture action brought against them, the trial 
court correctly held that the ALJ’s award of 
attorney's fees under T.C.A. § 4-5-235 was error 
because the only document sent by the Tennes- 
see department of safety and homeland secu- 
rity to appellants was the letter notifying ap- 


pellants that the forfeiture warrant had been 
issued based on the notices of seizure provided 
to the circuit court by the law enforcement 
officers conducting the seizure and this provi- 
sion did not provide for recovery of fees against 
the department under such circumstances. 
Brown v. Tenn. Dep’t of Safety & Homeland 
Sec., — S.W.3d —, 2022 Tenn. App. LEXIS 188 
(Tenn. Ct. App. May 13, 2022). 


CHAPTER 8 
STATE CAPITOL AND ANNEXES 


Part 3 State CaprroL COMMISSION 


4-8-302. Powers and duties. 


ATTORNEY GENERAL OPINIONS 


3. Qualifications - Waiver. 

Because the state capitol commission exercises 
“control” within the meaning of the Heritage 
Protection Act, T.C.A. § 4-1-412, it appears to 
be an appropriate public entity to file a petition 
with the Tennessee historical commission for a 
waiver to relocate the Nathan Bedford Forrest, 
David Glasgow Farragut, and Albert Gleaves 


memorials that are currently on display in the 
state capitol building. The decision of the state 
capitol commission to file a petition for waiver 
could be viewed as establishing a plan or policy 
pursuant, which would require the concurrence 
of the state building commission. However, it 
could also be viewed as a decision to pursue a 
legal remedy under the Heritage Protection 


4-31-1103 


Act, which, arguably, is not an action requiring 
the concurrence of the state building commis- 
sion. The Tennessee historical commission im- 
plicitly found the latter when it granted the 
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state capitol commission’s petition for waiver 
without requiring it to show concurrence of the 
state building commission. OAG 21-07, 2021 
Tenn. AG LEXIS 8 (5/12/2021). 


CHAPTER 31 
TENNESSEE LOCAL DEVELOPMENT AUTHORITY ACT 


Part 11 ENHANCEMENT PROGRAM FOR DEBT 
FINANCING OF CAPITAL PRoJECTS 


SECTION. 

4-31-1103. Assignment or pledge of local capi- 
tal outlay funds as security — 
Procedures. [Effective on July 1, 
2023. See the version effective 
until July 1, 2023.] 


Part 11 ENHANCEMENT PROGRAM FOR DEBT FINANCING OF CAPITAL PROJECTS 


4-31-1103. Assignment or pledge of local capital outlay funds as 
‘security — Procedures. [Effective on July 1, 2023. See the version 
effective until July 1, 2023.] 


(a) Each LGU issuing education debt, as well as any LEA for which education 
debt is issued, are authorized to assign or pledge for the further security of the 
education debt the available local capital outlay funds, whether such debt is 
issued pursuant to title 9, chapter 21, or title 49, chapter 3, and to assign or 
pledge to the authority all right and interest in such funds to be used by the 
authority as permitted under this part. 

(b) Upon the approval of an application, the authority shall notify the 
commissioner of finance and administration, indicating the identity of the 
participating LGU and LEA and the terms of the assignment or pledge. The 
authority shall submit a certified copy of the debt service schedule for the 
education debt to the commissioner of finance and administration. The com- 
missioner of finance and administration shall be entitled to rely on such 
schedule or other submitted documentation, without any further review or 
investigation. Notwithstanding $ 49-2-102(b), the commissioner shall withhold 
and pay such sum from the available local capital outlay funds to the authority 
pursuant to any assignment or pledge. 

(c) Any earnings on such funds after receipt by the authority and prior to 
payment on the education debt shall accrue to the benefit of the authority. 

(d) The lien of any assignment or pledge pursuant to this part shall be valid 
and binding as of the time it is made, and as against all parties having claims 
of any kind in tort, contract, or otherwise against the LGU, the LEA, or the 
authority, regardless of whether such parties have notice of those claims. 
Recording of the resolution or any other instrument by which the assignment or 
pledge is created is not required. This part and the agreement required by 
§ 4-31-1102 shall in all respects govern the creation, perfection, priority and 
enforcement of such assignment or pledge, and title 47, chapter 9 shall not 
govern such matters. 
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History. 
Acts 2005, ch. 211, § 1; 2022, ch. 966, § 86. 


_ Compiler’s Notes. This section is set out in 
the Advance Code Service to correct a reference 


6-56-304 


in the second sentence of subsection (b) which 
was inadvertently printed as § 4-3-102(b) and 
the correct reference is to § 49-2-102(b). 


TITLE 5 


COUNTIES 
CHAPTER 21 
COUNTY FINANCIAL MANAGEMENT SYSTEM OF 1981 


5-21-106. Director — Appointment and compensation. 


ATTORNEY GENERAL OPINIONS 


2. Purchasing. 

The director of a county finance department 
who is appointed under the County Financial 
Management System of 1981 is not a full-time 


purchasing agent because the finance director’s 
duties and responsibilities are not wholly or 
primarily dedicated to purchasing. OAG 21-04, 
2021 Tenn. AG LEXIS 4 (3/18/2021). 


TITLE 6 
CITIES AND TOWNS 


MUNICIPAL GOVERNMENT GENERALLY 
CHAPTER 56 
FISCAL AFFAIRS 


Part 3 MunicipaL PurcHasine Law or 1983 


6-56-304. Advertising and bidding — Exceptions. 


NOTES TO DECISIONS 


1. Compliance. 

Contract between a city and a water company 
for the city’s purchase of a water distribution 
system was valid when the parties entered into 
the contract, and was enforceable because com- 
petitive bidding was not required for the con- 
tract as the primary purpose of the contract 
was the city’s acquisition of waterworks and 


associated real property did not require any 
competitive bidding concerning either aspect of 
the city’s objective, and the contract was finan- 
cially structured to provide consideration for 
the city’s purchases. Friendship Water Co. v. 
City of Friendship, — S.W.3d —, 2022 Tenn. 
App. LEXIS 391 (Tenn. Ct. App. Oct. 10, 2022). 


7-34-104 
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TITLE 7 


CONSOLIDATED GOVERNMENTS AND LOCAL 
GOVERNMENTAL FUNCTIONS AND ENTITIES 


SPECIAL DISTRICTS 


CHAPTER. 
82. Urttirty District Law or 1937. 


CHAPTER. 
Part 3 Operation and Powers 


MUNICIPAL FUNCTIONS 
CHAPTER 34 
REVENUE BOND LAW 


7-34-104. Powers of municipalities. 


Law Reviews. Local Power (Alexandra B. 
Klass and. Rebecca Wilton), 75 Vand. L. Rev. 93 
(2022). 


NOTES TO DECISIONS 


4. Powers and Duties. 

Contract between a city and a water company 
for the city’s purchase of a water distribution 
system was valid when the parties entered into 
the contract and was enforceable because com- 
petitive bidding was not required for the con- 
tract as the primary purpose of the contract 
was the city’s acquisition of waterworks and 


associated real property did not require any 
competitive bidding concerning either aspect of 
the city’s objective, and the contract was finan- 
cially structured to provide consideration for 
the city’s purchases. Friendship Water Co. v. 
City of Friendship, — S.W.3d —, 2022 Tenn. 
App. LEXIS 391 (Tenn. Ct. App. Oct. 10, 2022). 


7-34-118. Supplemental nature of chapter. 


NOTES TO DECISIONS 


1. Competitive Bidding. 

Contract between a city and a water company 
for the city’s purchase of a water distribution 
system was valid when the parties entered into 
the contract and was enforceable because com- 
petitive bidding was not required for the con- 
tract as the primary purpose of the contract 
was the city’s acquisition of waterworks and 


associated real property did not require any 
competitive bidding concerning either aspect of 
the city’s objective, and the contract was finan- 
cially structured to provide consideration for 


-the city’s purchases. Friendship Water Co. v. 


City of Friendship, — S.W.3d —, 2022 Tenn. 
App. LEXIS 391 (Tenn. Ct. App. Oct. 10, 2022). 
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7-52-1083 


CHAPTER 35 
SEWERS AND WATERWORKS 


Part 4 AUTHORITY TO OWN AND OPERATE SYSTEM 


7-35-401. Authority granted — Part definitions. 


NOTES TO DECISIONS 


4. Competitive Bidding. 

Contract between a city and a water company 
for the city’s purchase of a water distribution 
system was valid when the parties entered into 
the contract and was enforceable because com- 
petitive bidding was not required for the con- 
tract as the primary purpose of the contract 
was the city’s acquisition of waterworks and 


associated real property did not require any 
competitive bidding concerning either aspect of 
the city’s objective, and the contract was finan- 
cially structured to provide consideration for 
the city’s purchases. Friendship Water Co. v. 
City of Friendship, — S.W.3d —, 2022 Tenn. 
App. LEXIS 391 (Tenn. Ct. App. Oct. 10, 2022). 


7-35-432. Supplemental to other laws. 


NOTES TO DECISIONS 


2. Competitive Bidding. 

Contract between a city and a water company 
for the city’s purchase of a water distribution 
system was valid when the parties entered into 
the contract and was enforceable because com- 
petitive bidding was not required for the con- 
tract as the primary purpose of the contract 
was the city’s acquisition of waterworks and 


associated real property did not require any 
competitive bidding concerning either aspect of 


_ the city’s objective, and the contract was finan- 


cially structured to provide consideration for 
the city’s purchases. Friendship Water Co. v. 
City of Friendship, — S.W.3d —, 2022 Tenn. 
App. LEXIS 391 (Tenn. Ct. App. Oct. 10, 2022). 


LOCAL GOVERNMENT FUNCTIONS 
CHAPTER 52 
MUNICIPAL ELECTRIC PLANTS 


Part 1 MunicrpaL ELectric PLant Law or 1935 


7-52-103. Powers of municipalities. 


Law Reviews. Local Power (Alexandra B. 
Klass and Rebecca Wilton), 75 Vand. L. Rev. 93 
(2022). 


7-59-3083 
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CHAPTER 59 
CABLE TELEVISION 


Part 3 CoMPETITIVE CABLE AND VIDEO SERVICES ACT 


7-59-303. Part definitions. 


NOTES TO DECISIONS 


0.5. Applicability. 

Assuming the content offered by the stream- 
ing services as “video programming,” they did 
not provide it through wireline facilities within 
the meaning of the statute; they did not con- 
struct or operate the facilities through which 
their content passed, they instead relied on 


third-party ISPs to transmit it to the end-user, 
and thus, they did not provide “video service” 
under the Competitive Cable and Video Ser- 
vices Act. City of Knoxville v. Netflix, Inc., — 
S.W.3d —, 2022 Tenn. LEXIS 418 (Tenn. Nov. 
AN PATA : 


SPECIAL DISTRICTS 
CHAPTER 82 
UTILITY DISTRICT LAW OF 1937 


Part 3 OPERATION AND PowERS 


SECTION. 


7-82-301. District as municipality — Powers — 


Failure to act — Name change. 


Part 3 OPERATION AND POWERS 


7-82-301. District as municipality — Powers — Failure to act — 


Name change. 


(a)(1)(A) From and after the date of the making and filing of an order of 
incorporation, the district so incorporated shall be a “municipality” or public 
corporation in perpetuity under its corporate name, and the district shall in 
that name be a body politic and corporate with power of perpetual succes- 
sion, but without any power to levy or collect taxes. Charges for services 
authorized in this chapter shall not be construed as taxes. The powers of 
each district shall be vested in and exercised by a majority of the members 
of the board of commissioners of the district. 

(B) Except as provided in this subdivision (a)(1)(B) and subdivision (C), 
so long as the district continues to furnish services that it is authorized to 
furnish in this chapter, the district is the sole public corporation empow- 
ered to furnish those services in the district, and another person, firm, or 
corporation shall not furnish or attempt to. furnish those services in the 
area embraced by the district, unless and until it has been established that 
the public convenience and necessity requires other or additional services; 
provided, that this chapter does not amend or alter §§ 6-51-101 — 


6-51-111, and 6-51-301. 


(C) Notwithstanding a district’s exclusive right to furnish services in 
the district as described in subdivision (a)(1)(B), a district may enter into 
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an agreement with a municipal water system, an investor-owned water 

utility, a county water system, a county water authority, or a county water 

and wastewater system treatment authority to permit that other entity to 
operate within the district. A district shall establish a method by which the 
district’s ratepayers may petition the district to consider entering into an 

agreement pursuant to this subdivision (a)(1)(C). 

(2)(A) The district shall not be the sole public corporation empowered to 

furnish systems for gathering, storing or transmitting natural gas by 

pipeline. Other persons, firms and corporations may furnish such services 
involving natural gas in the area embraced by the district in addition to 
such services that are provided by the district. 

(B) No person, firm or corporation shall commence construction or 
operation of any natural gas pipeline until such pipeline shall have met 
the safety requirements set by the Tennessee public utility commission. In 
addition, notice by registered mail shall be given to any utility district or 
municipality in the area or the Tennessee public utility commission, and 
any affected utility district or municipality shall be permitted to present 
its interest, if any, to the Tennessee public utility commission, which shall 
have the authority to review and approve rates and contracts for such 
services involving natural gas on the record without a public hearing. 

(C) Notwithstanding anything contained in this section, a utility dis- 
trict shall retain the exclusive authority to engage in the retail distribu- 
tion of natural gas within its area. 

(D) In addition, no such person, firm, or corporation may transport 
natural gas from a well that on January 1, 1981, was supplying a utility 
district or municipality, so long as the utility district or municipality shall 
offer and pay to the gas producer or gatherer a price, and meet other 
contractual terms, equal to the price and terms offered to the producer or 
gatherer by any other bona fide purchaser. 

(b)(1) In the event no affirmative action is taken by a newly-formed utility 
district within one (1) year of the date of filing of order of creation, the county 
mayor may hold a hearing, after notification of the duly appointed commis- 
sioners, and determine if the utility district is proceeding with dispatch and 
diligence to provide the utility service or services it was authorized to 
provide in its order of creation. If the county mayor finds that the utility 
district is not proceeding with dispatch and diligence to provide the utility 
service or services it was authorized to provide in its order of creation, then 
the county mayor shall enter an order dissolving the utility district. The 
president of the utility district shall file with the secretary of state, the 
utility management review board and the register of deeds of the county or 
counties in which the district is located, a true and correct copy of the order 
dissolving the utility district. 

(2) In the event a utility district fails to render any of the services for 
which it was created within a period of four (4) years of the date of filing of 
order of creation and fails to acquire within such period any assets or 
facilities necessary to provide the utility service or services for which it was 
created, the utility district shall be dissolved by operation of law. The county 
mayor of the county in which the original petition for creation of the utility 
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district was filed shall file a notice of dissolution with the secretary of state 
and upon such filing the utility district shall no longer be deemed to exist. 
The county mayor shall file with the utility management review board and 
the register of deeds of the county or counties in which the utility district is 
located, a true and correct copy of the notice of dissolution. 

(c) After one (1) year from the date of the filing of the order of incorporation 
of any utility, the name of the utility may be changed by the commissioners 
filing a petition with the county mayor of the county in which such order of 
incorporation was filed, setting forth the present name of the utility, the name 
to which the commissioners want to change and the reasons for such change. 
Upon good cause being shown, the county mayor shall issue such order, which 


shall be filed with the county clerk and entered on record. 


History. 

Acts 1937, ch. 248, § 3; C. Supp. 1950, 
§ 3695.28; Acts 1959, ch. 224, § 1; 1959, ch. 
327, § 1; 1963, ch. 160, § 1; 1963, ch. 305, § 1; 
impl. am. Acts 1978, ch. 934, §§ 16, 22, 36; 
T.C.A. (orig. ed.), § 6-2607; Acts 1981, ch. 468, 
§ 1; 1995, ch. 305, § 84; 1996, ch. 1065, § 1; 
2008, ch. 90, § 2; 2009, ch. 472, § 2; 2011, ch. 


215, § 1; 2017, ch. 94, § 20; 2022, ch. 889, §§ 2, 
3. 


Compiler’s Notes. This section is set out in 
the Advance Code Service to substitute “Except 
as provided in this subdivision (a)(1)(B) and 
subdivision (C)” for “Except as provided in this 
subdivision” at the beginning of (a)(1)(B). 


TITLE 8 


PUBLIC OFFICERS AND EMPLOYEES 
CHAPTER 30 
STATE SERVICE 


Part 3 State EMPLOYMENT 


8-30-318. Appeal procedure for employees. 


NOTES TO DECISIONS 


5. Transfer. 

Tennessee board of appeals did not err in 
recommending correctional employee’s transfer 
to another facility because the employee had 
not been successful in obtaining reinstatement 


under T.C.A. § 8-30-318(1) in that the board. 


had vacated his termination but demoted him 
one rank, which was within its authority. Davis 
v. Tenn. Bd. of Appeals, — S.W3d —, 2022 
Tenn. App. LEXIS 392 (Tenn. Ct. App. Oct. 12, 
2022). 
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8-44-1038 


CHAPTER 44 
PUBLIC MEETINGS 


Part 1 GENERAL PROVISIONS 


8-44-101. Policy — Construction. 


NOTES TO DECISIONS 


ANALYSIS 


5. Compliance. 
9. Application. 


5. Compliance. 

Tennessee Court of Appeals held that ad- 
equate public notice means, at bottom, that the 
notice at issue fairly informs the public under 
the totality of the circumstances and empha- 
sized that the Open Meetings Act, T.C.A. § 8- 
44-101 et seq., requires adequate public notice; 
it does not require perfect or utterly exhaustive 
notice, even for special meetings. Madron v. 
City of Morristown, — S.W.3d —, 2023 Tenn. 
App. LEXIS 5 (Tenn. Ct. App. Jan. 12, 2023). 


8-44-103. Notice of public meetings. 


9. Application. 

Temporary injunction granted in favor of the 
candidate was improper because the Tennessee 
Open Meetings Act, T.C.A. § 8-44-101 et seq., 
did not apply to the political party. A party’s 
state executive committee made the determina- 
tion of whether a candidate was a bona fide 
member of the party and, thus, the political 
party, by statute, was acting as a state execu- 
tive committee, and‘not a state primary board, 
when it determined that the candidate was not 
a bona fide party member. Newsom vy. Tenn. 
Republican Party, 647 S.W.3d 382, 2022 Tenn. 
LEXIS 185 (Tenn. June 10, 2022). 


NOTES TO DECISIONS 


3. Adequacy of Notice. 

In an action concerning the approval of a 
settlement agreement by the panning commis- 
sion and the county commission, there was no 
violation of the Open Meetings Act, T.C.A. § 8- 

'44-101 et seq., where the settlement agreement 
was discussed at a regularly scheduled meeting 
for which the public was given notice and a 
livestream was provided on-line, and the plan- 
ning commission properly amended its agenda 
at the beginning of the meeting to include the 
agreement. Gray v. Dickson Cnty., — S.W.3d —, 


2022 Tenn. App. LEXIS 207 (Tenn. Ct. App. 
May 27, 2022). 

Tennessee Court of Appeals held that ad- 
equate public notice means, at bottom, that the 
notice at issue fairly informs the public under 
the totality of the circumstances and empha- 
sized that the Open Meetings Act requires 
adequate public notice; it does not require per- 
fect or utterly exhaustive notice, even for spe- 
cial meetings. Madron v. City of Morristown, — 
S.W.3d —, 2023 Tenn. App. LEXIS 5 (Tenn. Ct. 
App. Jan. 12, 2023). 
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TITLE 9 


PUBLIC FINANCES 
CHAPTER 8 
BOARD OF CLAIMS 


Part 3 TENNESSEE CLAIMS COMMISSION 


9-8-307. Jurisdiction — Claims — Waiver of actions — Standard for 
tort liability — Damages — Immunities — Definitions — 


Transfer of claims. 


NOTES TO DECISIONS 


ANALYSIS 


5. Jurisdiction. 
11. Sovereign Immunity. 
13. State Highways. 


5. Jurisdiction. 

Claims Commissioner did not err by dismiss- 
ing claimant’s consolidated action for lack of 
subject matter jurisdiction because it was his 
burden to affirmatively establish that the Com- 
mission had subject matter jurisdiction. Claim- 
ant failed to prove the existence of a written 
contract and could not rest upon the documents 
rule when faced with a factual challenge to his 
establishment of jurisdiction. Herron v. State, 
— $.W.3d —, 2022 Tenn. App. LEXIS 397 
(Tenn. Ct. App. Oct. 13, 2022). 


11. Sovereign Immunity. 

Physician possessed absolute immunity be- 
cause her actions were within the scope of her 
state employment at the University of Tennes- 
see and she had received no personal gain by 
the act of interpreting the ultrasound. The 


physician was employed by the university, re- 
ceived compensation only from it, was obligated 
to treat patients in the residency clinic as part 
of her job duties at the university, and the 
hospital paid the university for the services of 


‘the physician, not the physician directly. 


Parker ex rel. Parker v. Dassow, — S.W.3d —, 
2022 Tenn. App. LEXIS 404 (Tenn. Ct. App. Oct. 
20, 2022). 


13. State Highways. 

State’s contract with the city did not relieve 
the State of its responsibilities because nothing 
in the contract or in the statutes authorized the 
State to delegate its responsibilities. Although 
the contract purportedly limited the Tennessee 
department of transportation’s liability for in- 
juries caused by the city’s performance, it did 
not and could not limit the State’s liability for 
injuries caused by the State’s negligence in 
failing to inspect or maintain the roads as 
prescribed by statute and, thus, the State’s 
contract with the city did not relieve the State 
of its responsibilities. Polhamus v. State, — 
S.W.3d —, 2022 Tenn. App. LEXIS 216 (Tenn. 
Ct. App. June 2, 2022). 


Part 4 Division or CLAIMS AND Risk MANAGEMENT 


9-8-402. Claims. 


NOTES TO DECISIONS 


4. Time Barred. 

Employer was entitled to summary judgment 
as a matter of law because it was undisputed 
that the employee failed to file his petition 
within the requisite time period. The statute 
required the State employee to exhaust the 
benefit review process before filing a workers’ 


compensation claim in the Claims Commission 
and the process included the requirement of 
filing a petition for benefits determination 
within ninety days of the notice that employee’s 
claim had been denied. Hearon v. State, — 
S.W.3d —, 2023 Tenn. LEXIS 3 (Tenn. Jan. 19, 
2023). 
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TITLE 10 
PUBLIC LIBRARIES, ARCHIVES AND RECORDS 
CHAPTER 7 


PUBLIC RECORDS 


Part 1 PRESERVING AND TRANSCRIBING RECORDS 


10-7-101. “Records” construed. 


NOTES TO DECISIONS 


2. Criminal Records. 

In petitioner’s action under the Tennessee 
Public Records Act, T.C.A. § 10-7-101 et seq., 
seeking audio recordings from his criminal 
trial, a finding that the clerk was not required 
to store the recordings as part of the clerk’s case 


records was improper because the statute re- 
quired that the reporter file the resulting re- 
cordings with the clerk, who must preserve 
them as part of the records of trial. Waggoner v. 
State, —S.W.3d —, 2022 Tenn. App. LEXIS 329 
(Tenn. Ct. App. Aug, 23, 2022). 


Part 5 MISCELLANEOUS PROVISIONS 


10-7-504. Confidential records — Exceptions. 


NOTES TO DECISIONS 


9. Procedure. 

Application for an extraordinary appeal was 
granted because the trial court departed from 
the accepted and usual course of judicial pro- 
ceedings by issuing a partial merits determina- 
tion regarding the application of the Tennessee 
Public Records Act (TPRA), T.C.A. § 10-7-503 
et seq., within the context of plaintiffs’ motion 


for temporary injunction. In making determi- 
nations regarding the application of the TPRA 
to specific categories of documents, the trial 
court effectively consolidated the hearing on 
the temporary injunction with a partial hearing 
on the merits. Strickland v. Rhoades, — S.W.3d 
—, 2022 Tenn. LEXIS 348 (Tenn. Sept. 29, 
2022). 


TITLE 12 
PUBLIC PROPERTY, PRINTING AND CONTRACTS 
CHAPTER 3 
PUBLIC PURCHASES 


Part 12 LocaL GOVERNMENTS 


12-3-1212. Resolution or ordinance to increase threshold amount for 
requiring public advertisement and competitive bid- 


ding. 


ATTORNEY GENERAL OPINIONS 


2. Purchasing. 

The director of a county finance department 
who is appointed under the County Financial 
Management System of 1981 is not a full-time 


purchasing agent because the finance director’s 
duties and responsibilities are not wholly or 
primarily dedicated to purchasing. OAG 21-04, 
2021 Tenn. AG LEXIS 4 (3/18/2021). 


13-7-114 
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TITLE 13 


PUBLIC PLANNING AND HOUSING 
CHAPTER 7 | 
ZONING 


Part 1 County ZONING 


13-7-114. Construction — Building permits — Agricultural use of land 
— Land located in special flood hazard area. 


ATTORNEY GENERAL OPINIONS 


4, Exemption. 

There is no blanket exemption from county 
zoning regulation for cotton gins, grain eleva- 
tors, slaughterhouses, processing plants, or 
milk bottling plants. A structure housing these 
operations is exempt from county zoning regu- 


lations only if the structure is located on lands 
devoted to agricultural purposes and is inciden- 
tal to the underlying agricultural enterprise. 
OAG 22-07, 2022 Tenn. AG LEXIS 7 (4/13/ 
2022). 


TITLE 14 
COVID-19 


CHAPTER 1 
GENERAL PROVISIONS 


14-1-104. Construction with other laws. [Expires effective July 1, 


2023. ] 


NOTES TO DECISIONS 


- 1. Standing. 

Plaintiffs failed to bear their burden of estab- 
lishing standing to seek an injunction against a 
statute that addressed masking decisions in 
response to COVID-19 because plaintiffs failed 
to explain why the accommodation provided in 


the statute would concretely injure them and 
plaintiffs failed to seek an accommodation. R. 
K. v. Lee, — F.8d —, 2022 FED App. 249P, 2022 
FED App. 0249P (6th Cir.), 2022 U.S. App. 
LEXIS 31908 (6th Cir. Nov. 18, 2022). 
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16-1-116 


TITLE 16— 


COURTS 
CHAPTER 1 
GENERAL PROVISIONS 


16-1-101. Vesting of judicial power. 


ATTORNEY GENERAL OPINIONS 


2. Permissible Handgun Storage. 

A Tennessee state or local government em- 
ployer may not enforce an employment policy 
_ prohibiting its employees or independent third 
parties who are authorized to carry a handgun 
from storing that handgun in the person’s ve- 
hicle while the person is at work and the 
vehicle is parked in space provided by the 
governmental employer. If a local government 
employer adopts such an employment policy, 
whether a local government employee would 
have standing to seek a declaratory ruling that 
a particular employment policy violates state 
law would depend on the specific facts and 
circumstances in any given instance. Only a 
court of competent jurisdiction could deter- 
mine, based on the specific facts and circum- 
stances, whether a particular employee has 
demonstrated an adverse effect by the particu- 
lar employment policy and whether the em- 
ployee has presented a justiciable claim under 
the particular facts involved. Furthermore, a 
local government may not adopt an ordinance, 
rule, or policy that prohibits a judge or judicial 
magistrate who is vested with judicial powers 
and who holds an enhanced handgun permit 
from carrying a handgun if that regulation or 
policy conflicts with T.C.A. § 39-17-1306. OAG 
21-13, 2021 Tenn. AG LEXIS 14 (8/31/2021). 


3. Judicial Exemption. 

A judge who is in a building covered by T.C.A. 
§ 39-17-1306 may not carry a handgun at all 
times and at all places in the building. A judge 
is exempt from the application of the statute 
only when the judge: (1) is engaged in the 
actual discharge of official duties as a judge; (2) 
is authorized to carry a handgun under the 
enhanced handgun permit statute; (3) keeps 


the handgun concealed at all times when in the 
discharge of such duties; and (4) is vested with 
judicial powers. If a governmental entity has 
prohibited weapons in the building, the prohi- 
bition would apply to a judge only to the extent 
that it does not conflict with the exemption 
outlined above. The judge, though, would be 
subject to the prohibition when there are no 
judicial proceedings in progress in the building. 
Furthermore, a law enforcement officer is ex- 
empt from the application of T.C.A. § 39-17- 
1306 when the officer is in the actual discharge 
of official duties. Accordingly, whether a law 
enforcement officer is exempt from the general 
prohibition against carrying a weapon in a 
building in which a judicial proceeding is in 
progress would depend on the nature of the 
official duties—or job-related duties—of the 
particular officer. When an officer appears in 
court as a witness or in another capacity that is 
connected with that officer’s job-related duties 
and the officer is actually discharging those 
duties by making the appearance, the exemp- 
tion would apply. On the other hand, if the 
officer is appearing as a witness or in another 
capacity unrelated to that officer’s job-related 
duties, the exemption would not apply. A judi- 
cial commissioner is not exempt from the gen- 
eral prohibition against carrying a weapon in 
any building in which judicial proceedings are 
in progress pursuant to T.C.A. § 39-17-1306. A 
judicial magistrate, could be exempt from 
T.C.A. § 39-17-1306 if the particular magis- 
trate is vested with judicial powers and satis- 
fies all of the other statutory conditions for the 
exemption provided to judges, the magistrate is 
exempt from the general prohibition against 
carrying a weapon in any building in which 
judicial proceedings are in progress. OAG 22- 
01, 2022 Tenn. AG LEXIS 1 (1/24/2022). 


16-1-116. Transfer of actions or appeals. 


NOTES TO DECISIONS 


2. Transfer. 

T.C.A. § 16-1-116, provides for transfer of, as 
pertinent here, "an original civil action" when 
"a state or county court of record or a general 


sessions court . . . determines that it lacks 
jurisdiction" and that a transfer "is in the 
interest of justice." Therefore, having deter- 
mined that no Tennessee court had subject 


16-2-506 


matter jurisdiction to issue a writ of mandamus 
to compel the governor to perform an act, it is 
further determined that the Davidson County 
and transfer issues are moot in regard to the 
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mandamus action against the governor. State 
ex rel. Tulis v. Lee, — S.W.3d —, 2022 Tenn. 
App. LEXIS 195 (Tenn. Ct. App. May 23, 2022). 


CHAPTER 2 
JUDICIAL DIVISIONS AND DISTRICTS 


Part 5 TRIAL Courts 


16-2-506. Establishment of judicial districts — Assistant district attor- 
neys general — Criminal investigators — Equity and 
law courts — Chancery courts. 


ATTORNEY GENERAL OPINIONS 


3. Legislative Intent. 

The plain language of'T.C.A. § 16-2-506(4)(A) 
reflects the legislative intent that one chancel- 
lor is to continue to serve both the Fourth and 
Fifth Judicial Districts and that one chancellor 
is to be elected by the qualified voters of both 
districts and may reside in either district. If the 


person who holds that office retires or resigns, 
that does not abolish the office or alter the 
effect of the statute. It simply creates a vacancy 
that will be filled according to the applicable, 
statutorily prescribed process. OAG 21-17, 
2021 Tenn. AG LEXIS 17 (11/19/2021). 


CHAPTER 11 
CHANCERY COURTS 


Part 1 JURISDICTION AND POWERS 


16-11-102. Jurisdiction of civil causes — Transfer to circuit court. 


NOTES TO DECISIONS 


ANALYSIS 


36. Lack of Jurisdiction — Examples. 
45.5. —Reputational Torts. 


36. Lack of Jurisdiction — Examples. 


45.5 —Reputational Torts. 

Chancery court lacked subject matter juris- 
diction because the candidate’s amended com- 
plaint included causes of action for defamation, 


false light invasion of privacy, intentional inflic- 
tion of emotional distress, injunctive relief, and 
declaratory judgment and the three tort claims 
sought unliquidated damages for injuries to 
person or character. The candidate asserted no 
proper claim that could serve as the basis for 
the trial court’s jurisdiction because his claims 
for injunctive relief were incidental to his non- 
equitable claims. Lowery v. Redmond, — 
S.W.3d —, 2022 Tenn. App. LEXIS 196 (Tenn. 
Ct. App. May 23, 2022). 
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20-2-225 


CHAPTER 15 
COURTS OF GENERAL SESSIONS 


Part 5 JURISDICTION 


16-15-505. Objections to jurisdiction. 


NOTES TO DECISIONS 


1. Waiver. 

If appellant was going to raise the issue of 
lack of notice, he needed to raise the issue when 
he made a general appearance in 2019 instead 


of signing for service and failing to challenge 
the notice until 2021. Saleh v. Pratt, — S.W.3d 
—, 2022 Tenn. App. LEXIS 191 (Tenn. Ct. App. 
May 17, 2022). 


TITLE 20 
CIVIL PROCEDURE 


CHAPTER. 
9. TRIAL. 


Part 6 Tennessee Court Reporter Act of 
2009 


CHAPTER 2 
PROCESS 


Part 2 Lonc-ARM STATUTES 


20-2-214. Jurisdiction of persons unavailable to personal service in 
state — Classes of actions to which applicable. 


NOTES TO DECISIONS 


16. In Personam Jurisdiction. 

In a lawsuit alleging that church entities 
were negligent regarding the sexual abuse of 
attendee minors by a clergyman, the dismissal 
of the institutional entities was proper because 
there was a lack of personal jurisdiction. None 


of the alleged facts suggested anything like the 
minimum, sufficient contacts necessary to es- 
tablish personal jurisdiction. Doe v. Presbyte- 
rian, — S.W.3d —, 2022 Tenn. App. LEXIS 218 
(Tenn. Ct. App. June 3, 2022). 


20-2-225. Other bases of jurisdiction unaffected — Jurisdiction when- 
ever permitted by constitution. 


NOTES TO DECISIONS 


2. Jurisdiction Not Found. 

In a lawsuit alleging that church entities 
were negligent regarding the sexual abuse of 
attendee minors by a clergyman, the dismissal 
of the institutional entities was proper because 
there was a lack of personal jurisdiction. None 


of the alleged facts suggested anything like the 
minimum, sufficient contacts necessary to es- 
tablish personal jurisdiction. Doe v. Presbyte- 
rian, — S.W.3d —, 2022 Tenn. App. LEXIS 218 
(Tenn. Ct. App. June 3, 2022). 


20-3-101 
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CHAPTER 3 
LIS PENDENS 


20-3-101. Filing of abstract — Effect of not filing. 


NOTES TO DECISIONS 


2. Effect of Lis Pendens. 

Plaintiffs properly stated a claim of fraudu- 
lent transfer with respect to the real properties 
referenced therein because they claimed that 
defendants had fraudulently transferred cer- 
tain parcels of real property owned by them to 
the limited liability corporation to hinder, de- 
lay, and defraud plaintiffs and other creditors. 


Because the lien lis pendens was filed concern- 
ing the same properties, the trial court did not 
err by refusing to dissolve the lien until the 
litigation was complete, including the remand 
following appeal. Fam. Trust Servs. LLC v. 
Green Wise Homes LLC, — S.W.3d —, 2022 
Tenn. App. LEXIS 448 (Tenn. Ct. App. Nov. 21, 
2022). 


CHAPTER 9 
TRIAL 


Part 6 TENNESSEE Court Reporter Act or 2009 


SECTION. 

20-9-611. Fees for licensure. 

20-9-612. License renewal — Continuing edu- 
cation — Notification of change 
of address. 


Part 3 ARGUMENTS 


20-9-301. Opening statements — Right of parties to make. 


NOTES TO DECISIONS 


6. Introduction of Photographs. 

Trial court did not abuse its discretion in 
determining that the photographs were admis- 
sible and allowing the State to use those pho- 
tographs in opening argument because defen- 
dant received the photographs in discovery and 
thus knew or should have known that the 


photographs would be introduced at trial. De- 
fendant was provided the opportunity to, and 
did, in fact, cross-examine the victim about the 
photographs. State v. Burford, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 417 (Tenn. Crim. 
App. Sept. 20, 2022). 


Part 6 TENNESSEE Court REporTER Act oF 2009 


20-9-611. Fees for licensure. 


The fees for licensure pursuant to this part shall be established by the board 
and shall cover a two-year period from the date of issuance or renewal of the 
license. All licenses shall expire June 30 in the year of expiration and all 
renewals will be effective July 1; provided, however, an initial license not 
issued on July 1 shall be valid from the date of issuance until June 30 of the 
second year from the June 30 preceding the date of issuance. All moneys 
collected pursuant to this part shall be deposited into the board of court 
reporting fund. All expenses incurred by the board in implementing and 
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administering this part shall be paid out of the fund; provided, that the 
expenses of the board shall not be in excess of the moneys in the fund. The 
board may charge and collect the following fees, which shall be deposited into 
the fund: 

(1) An application fee for a temporary or regular license; 

(2) An examination fee, if applicable; 

(3) Arenewal fee for a temporary or regular license; however, if the initial 
license was held for less than one (1) year, then the renewal fee is reduced by 
fifty percent (50%); 

(4) Areinstatement fee for any application for reinstatement of a tempo- 
rary or regular license that has been revoked or suspended; and 

(5) Alate renewal fee for the renewal of a license after the due date, which 
shall be payment of the renewal fee plus a penalty as set by the board for 
each month that elapses before payment is tendered; provided, however, that 
delinquency of more than six (6) months shall result in revocation of 
licensure. 


History. | the bracketed parenthetical in the statutory 
Acts 2009, ch. 450, § 1; 2010, ch. 1123, § 4;  catchline appearing in the replacement volume. 
2021, ch. 549, §§ 1, 2. 


Compiler’s Notes. This section is set out in 
the Advance Code Service to correct an error in 


20-9-612. License renewal — Continuing education — Notification of 
change of address. 


(a) Each person licensed pursuant to this part shall apply for renewal of the 
license pursuant to dates established by the board. A renewal fee in an amount 
determined by the board shall be paid for renewal of the license for a two-year 
period. 

(b) The board shall require specific continuing education as a condition for 
license renewal. In order to maintain licensure, all licensed court reporters and 
holders of a nonresident certificate will be required to obtain a minimum of two 
(2.0) continuing education credits over a two-year period in courses approved 
by the board or in compliance with the continuing education requirements of 
approved national or state associations. The two-year period will begin on July 
1 of the year during which the reporter is initially licensed. No credits may be 
carried over to the following two-year term. The continuing education require- 
ments described in this subsection (b) are waived in the case of renewals of 
initial licenses held for less than one (1) year. 

(c) The board may provide for the late renewal of a license that has lapsed 
and may require the payment of a late fee or an examination, or both, prior to 
issuing a renewal license. 

(d) Licensees shall notify the board in writing of any change of address 
within thirty (30) days of the change. 


20-12-119 


History. 
Acts 2009, ch. 450, § 1; 2021, ch. 549, § 3. 


Compiler’s Notes. This section is set out in 
the Advance Code Service to correct an error in 
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the bracketed parenthetical in the statutory 
catchline appearing in the replacement volume. 


CHAPTER 12 
COSTS 


20-12-119. Discretion of judge. 


NOTES TO DECISIONS 


ANALYSIS 


15. Appeal. 

17. _—Costs on Appeal. 

18. Requirements. 

19. Attorney’s Fees Precluded. 

20. When Attorney Fees Permitted. 


15. Appeal. 


17. —Costs on Appeal. 

Trial court erred in hearing defendants’ 
T.C.A. § 20-12-119(c) motion for costs and fees 
made for the first time following the appeal 


from an underlying judgment of dismissal, as. 


they never requested their fees prior to the 
entry of the trial court’s judgment of dismissal, 
and they cemented their waiver by failing to 
raise during the appeal from the underlying 
final judgment of dismissal the issue of whether 
they were entitled to an award of attorney fees 
incurred in the trial court. Pagliara v. Moses, — 
S.W.3d —, 2022 Tenn. App. LEXIS 359 (Tenn. 
Ct. App. Sept. 14, 2022). 


18. Requirements. 

Homeowner’s attorney fee award was not 
limited to fees incurred after contractor 
amended his countercomplaint because “pro- 
ceedings” in the statute related causally to the 
contractor’s dismissed breach of contract claim, 
which had been repeated without change in the 
amended countercomplaint. Donovan v. Hast- 
ings, — S.W.3d —, 2022 Tenn. LEXIS 217 
(Tenn. June 27, 2022). : 


19. Attorney’s Fees Precluded. 
Appellant’s petition sought to extend existing 
precedent to recognize de facto parentage in 


Tennessee and cited decisions from other juris- 


dictions to support her argument, plus the 


petition was filed before the court issued other 
relevant decisions; thus, the court declined to 
remand this case to the juvenile court for a 
determination of the amount of costs and attor- 
ney’s fees. Compher v. Whitfield, — S.W.3d —, 
2022 Tenn. App. LEXIS 212 (Tenn. Ct. App. 
June 1, 2022). 

Trial court erred in awarding appellee attor- 
ney’s fees incurred in an earlier appeal under 
T.C.A. § 20-12-119(c)(1) because § 20-12- 
119(c)(1) did not authorize the same. Scarlett v. 
AA Props., GP, — S.W.3d —, 2022 Tenn. App. 
LEXIS 233 (Tenn. Ct. App. June 14, 2022). 


20. When Attorney Fees Permitted. 
Limited scope of T.C.A. § 20-12-119(c) allows 
an award of attorney’s fees only for the tasks 
performed regarding the claims that were actu- 
ally dismissed by the trial court for failure to 
state a claim upon which relief can be granted. 


Thomson vy. Genesis Diamonds, LLC, — S.W.3d_> 


—, 2022 Tenn. App. LEXIS 315 (Tenn. Ct. App. 
Aug. 10, 2022). 

Only two of the five requests for dismissal in 
defendant’s motion were granted for failure to 


_ state a claim and would qualify for an award of 


attorney fees under T.C.A. § 20-12-119; court 
disagreed that any error regarding the award of 
attorney fees was harmless because the court 
could not assume that the attorney fees related 
to the two dismissed claims would be more than 
the $10,000 statutory limit without evidence to 
support such an award. Thomson v. Genesis 
Diamonds, LLC, — S.W.3d —, 2022 Tenn. App. 
LEXIS 315 (Tenn. Ct. App. Aug. 10, 2022). 
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20-17-106 


CHAPTER 17 
TENNESSEE PUBLIC PARTICIPATION ACT 


20-17-101. Short title. 


NOTES TO DECISIONS 


1. Construction. 

Where plaintiff sued alleging defamation and 
false light arising from defendant’s online re- 
view of a housing development that he pro- 
moted, the Tennessee Public Participation Act, 


T.C.A. § 20-17-101 et seq., was properly ap- 
plied to the case because defendant’s state- 
ments pertained to community well-being. 
Charles v. McQueen, — S.W.3d —, 2022 Tenn. 
App. LEXIS 378 (Tenn. Ct. App. Sept. 28, 2022). 


20-17-104. Petition to dismiss legal action filed in response to party’s 
exercise of the right of free speech, right to petition, or 
right of association — Response — Stay of discovery. 


NOTES TO DECISIONS 


0.5. Motion to Dismiss. 

Trial court’s judgment denying the homeown- 
ers’ partial motion to dismiss filed pursuant to 
the Tennessee Public Participation Act (TPPA) 
had to be vacated and the matter remanded to 
the trial court for an initial determination con- 
cerning whether the TPPA applied to the con- 


tractor’s defamation claims; if the trial court 
determined that the TPPA did apply, the court 
had to then apply the dismissal procedure out- 
lined in the TPPA when analyzing and ruling 
upon the homeowners’ motion. Reiss v. Rock 
Creek Constr., Inc., — S.W.3d —, 2022 Tenn. 
App. LEXIS 416 (Tenn. Ct. App. Nov. 1, 2022). 


20-17-105. Burden of proof — Dismissal of legal action. 


NOTES TO DECISIONS 


1. Construction. 

Trial court’s judgment denying the homeown- 
ers’ partial motion to dismiss filed pursuant to 
the Tennessee Public Participation Act (TPPA) 
had to be vacated and the matter remanded to 
the trial court for an initial determination con- 
cerning whether the TPPA applied to the con- 


tractor’s defamation claims; if the trial court 
determined that the TPPA did apply, the court 
had to then apply the dismissal procedure out- 
lined in the TPPA when analyzing and ruling 
upon the homeowners’ motion. Reiss v. Rock 
Creek Constr., Inc., — S.W.3d —, 2022 Tenn. 
App. LEXIS 416 (Tenn. Ct. App. Nov. 1, 2022). 


20-17-106. Appeal of order dismissing or refusing to dismiss legal 


action. 


NOTES TO DECISIONS 


1. Construction. 

Plaintiffs notice of appeal was untimely, and 
immediate appeals under the statute had to be 
filed within thirty days of a court’s order dis- 
missing or refusing to dismiss a legal action 
pursuant to a petition filed under the Tennes- 
see Public Participation Act; this was true 


whether the order was final or interlocutory, 
and because plaintiffs notice of appeal was not 
timely filed, the appellate court lacked jurisdic- 
tion to consider the appeal and the appeal had 
to be dismissed. Laferney v. Livesay, — S.W.3d 
—, 2022 Tenn. App. LEXIS 449 (Tenn. Ct. App. 
Nov. 22, 2022). 


23-3-103 
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TITLE 23 


ATTORNEYS-AT-LAW 
CHAPTER 3 
UNAUTHORIZED PRACTICE AND IMPROPER CONDUCT 


23-3-103. Unlawful practice prohibited — Penalty. 


NOTES TO DECISIONS 


1. Application. 

Although an appellant averred in the appel- 
lant’s appellate brief that the appellant was 
acting on behalf of all the appellants, who were 
the appellant’s siblings, and that the appellant 
purported to sign the brief as a representative 
of all the appellants, the appellant was not an 
attorney licensed to practice law in the State of 
Tennessee. Therefore, the appellant could not 
appear or file pleadings on behalf of the other 
appellants. Grose v. Kustoff, — S.W.3d —, 2022 
Tenn. App. LEXIS 252 (Tenn. Ct. App. June 29, 
2022). 

Chancery court was a court of competent 
jurisdiction to hear the State’s claims alleging 
that defendants, who were nonlawyers, im- 
properly solicited clients pursuant to both the 
unauthorized practice of law statute and the 
Tennessee Consumer Protection Act (TCPA) be- 
cause the claims were ground in statute, as the 
soliciting of clients was included within the 
unauthorized practice of law statute’s defini- 
tion of “law business” and the “practice of law.” 
The TCPA authorized the the attorney general 
to bring an action when a person engaged in 
any act declared unlawful by the TCPA. State 


ex rel. Slatery v. Witherspoon Law Grp. PLLC, 
— S$.W3d —, 2022 Tenn. App. LEXIS 489 
(Tenn. Ct. App. Dec. 21, 2022). 

There was material evidence supporting the 
verdict that defendant’s conduct violated this 
section because witnesses testified that he told 
the mother she would probably receive $50,000 
in settlement proceeds for her child’s death, 
and due to defendant’s deceptive statements 
the mother was unaware that the law firm was 
representing her; it was her understanding 
that the firm was going to help her take care of 
the funeral expenses. and that she would have 
to pay them back. State ex rel. Slatery v. 
Witherspoon Law Grp. PLLC, — S.W.3d —, 
2022 Tenn. App. LEXIS 489 (Tenn. Ct. App. 
Dec. 21, 2022). 

There was material evidence supporting the 
verdict that defendant’s conduct violated this 
section because witnesses testified that he 
made statements, such as what amount of 
money he could obtain for the wrongful death of 
the mother’s child, which mislead the mother to 
believe he was a lawyer. State ex rel. Slatery v. 
Witherspoon Law Grp. PLLC, — S.W.3d —, 
2022 Tenn. App. LEXIS 489 (Tenn. Ct. App. 
Dec. 21, 2022). 


23-3-108. Falsely representing self as a lawyer. 


NOTES TO DECISIONS 


1. Sufficient Evidence of Violation. 

There was material evidence supporting the 
verdict that defendant’s conduct violated this 
section because witnesses testified that he told 
the mother she would probably receive $50,000 
in settlement proceeds for her child’s death, 
and due to defendant’s deceptive statements 
the mother was unaware that the law firm was 
representing her; it was her understanding 
that the firm was going to help her take care of 
the funeral expenses and that she would have 
to pay them back. State ex rel. Slatery v. 
Witherspoon Law Grp. PLLC, — S.W.3d —, 


2022 Tenn. App. LEXIS 489 (Tenn. Ct. App. 
Dec. 21, 2022). 

There was material evidence supporting the 
verdict that defendant’s conduct violated this 
section because witnesses testified that he 
made statements, such as what amount of 
money he could obtain for the wrongful death of 
the mother’s child, which mislead the mother to 
believe he was a lawyer. State ex rel. Slatery v. 
Witherspoon Law Grp. PLLC, — S.W.3d —, 
2022 Tenn. App. LEXIS 489 (Tenn. Ct. App. 
Dec. 21, 2022). 
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24-7-125 


TITLE 24 


EVIDENCE AND WITNESSES 
CHAPTER 7 
ADMISSIBILITY OF EVIDENCE 


24-7-123. Admission of video recording of interview of child describ- 


ing sexual conduct. 


NOTES TO DECISIONS 


1. Admissibility. 

There was no error in the admission of the 
video of the forensic interview because the 
statutory factors supported the trial court’s 
determination that the interview bore particu- 
larized guarantees of trustworthiness. While 
some of the victim’s statements lacked clarity, 
there was nothing to suggest that the interview 


as a whole was not trustworthy and the trial 
court properly concluded that the jury, in its 
determination of credibility, could take into 
account any lack of clarity in the victim’s indi- 
vidual statements. State v. Lovin, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 359 (Tenn. Crim. 
App. Aug. 3, 2022). 


24-7-125. Admissibility of evidence of other crimes, wrongs, or acts — 
Conditions for admission. 


NOTES TO DECISIONS 


ANALYSIS 


2: Evidence Properly Excluded. 
3. Hearing Request. 


2. Evidence Properly Excluded. 

Trial court did not err in restricting cross- 
examination of the victim about the specific 
texts in which he mentioned robbery because 
there was no evidence that a robbery occurred 
or that defendant was aware of the texts be- 
tween the victim and defendant’s former girl- 
friend in which the victim discussed his inten- 
tion to commit a robbery. Defendant was able to 
present other proof, apart from the robbery 
texts, to show that defendant had a legitimate 


reason to fear the victim including, among 
other things, evidence of the victim’s and the 
girlfriend’s extortion scheme. State v. Moreno, 
— 8.W.3d —, 2022 Tenn. Crim. App. LEXIS 468 
(Tenn. Crim. App. Oct. 24, 2022). 


3. Hearing Request. 

Trial court properly truncated defense coun- 
sel’s opening statement because the statements 
referencing prior bad acts of one of the victims 
implicated the Channon Christian Act and de- 
fendant did not request a hearing to show a 
purpose for their admissibility other than pro- 
pensity; thus, they were not admissible. State v. 
Hansard, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 531 (Tenn. Crim. App. Dec. 12, 2022). 


27-1-122 
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TITLE 27 


APPEAL AND REVIEW 
CHAPTER 1 
GENERAL PROVISIONS 


27-1-122. Damages for frivolous appeal. 


NOTES TO DECISIONS 


ANALYSIS 


0.5. Construction. 

ai Frivolous Appeals. 

4, Non-Frivolous Appeal. 
5. Attorney Fees Denied. 
6 Attorney Fees Granted. 


0.5 Construction. 

When confronted with a request for fees 
under both contractual and statutory authority, 
courts should look to the parties’ contract first 
before moving on to any discretionary analysis 
under statutes such as T.C.A. §§ 27-1-122 and 
36-5-103(c). Grace v. Grace, — S.W.3d —, 2022 
Tenn. App. LEXIS 358 (Tenn. Ct. App. Sept. 13, 
2022). 


2. Frivolous Appeals. 

Where consumers did not prevail in their 
FCRA lawsuit, the lender was not entitled to 
attorney’s fees as damages for a frivolous ap- 
peal because consumers’ appeal was not devoid 
of merit, even though they were unsuccessful, 
as they made legitimate arguments and cited to 
relevant law and facts. Bailey v. Firstbank, — 
S.W.3d —, 2022 Tenn. App. LEXIS 208 (Tenn. 
Ct. App. May 27, 2022). 

Dismissal of plaintiffs’ lawsuit stemming 
from a car accident was improper, but because 
the appeal was not devoid of merit, baseless or 
frivolous, the court declined to award attorney 
fees on appeal. Albers v. Powers, — S.W.3d —, 
2022 Tenn. App. LEXIS 266 (Tenn. Ct. App. 
July 12, 2022). 

Because a lessee’s appeal was frivolous or 
taken merely for delay, it was an appropriate 
case in which to award the lessor damages 
incurred as a result of defending against the 
clearly frivolous appeal; the lessee failed to 
provide evidence to support his emergency mo- 
tion to continue, to respond to the lessor’s 
motion for summary judgment, to properly ar- 
gue his affirmative defenses, to appear for the 
summary judgment hearing, and to appear for 
a hearing set on his own motion to alter or 
amend. Farm Credit Leasing Servs. Corp. v. 
Daniels, — S.W.3d —, 2022 Tenn. App. LEXIS 
437 (Tenn. Ct. App. Nov. 16, 2022). 


Husband’s appeal was frivolous and wife was 
entitled to interest on the trial court’s alimony 
award amongst other factors because husband 
failed to present a cogent argument that the 
trial court’s error in calculating the duration of 
the marriage could have been considered preju- 
dicial to him. Self v. Self, — S.W.3d —, 2022 
Tenn. App. LEXIS 463 (Tenn. Ct. App. Dec. 1, 
2022). 

Appellant included scant reference to author- 
ity within its brief and no real effort was made 
to dispute the trial court’s inclusion of requests 
for admission, despite the import those admis- 
sions had in determining the outcome of the 
case; it therefore appeared that this appeal was 
frivolous and this was an appropriate case in 
which to award purchaser her damages in- 
curred as a result of defending against this 
frivolous appeal. State v. Delinquent Taxpayers 
of Benton Cty. Tenn., — S.W.3d —, 2022 Tenn. 
App. LEXIS 476 (Tenn. Ct. App. Dec. 7, 2022). 

Because the appeal was frivolous, the court 


remanded for a determination of reasonable 


attorney’s fees on appeal to be awarded to the 
estate. The appeal was baseless and presented 
no reasonable chance of succeeding; further, the 
estate was forced to expend time and money in 
the form of its attorney’s fees in defending the 
appeal. In re Small, — S.W.3d —, 2022 Tenn. 
App. LEXIS 481 (Tenn. Ct. App. Dec. 12, 2022). 


4, Non-Frivolous Appeal. 

Although the court affirmed the trial court’s 
ruling, the court did not find the appeal to be 
devoid of merit or rising to the level of a 
frivolous appeal, and thus the request for sanc- 
tions was denied. Shelton v. Eden, — S.W.3d —, 
2022 Tenn. App. LEXIS 321 (Tenn. Ct. App. 
Aug. 17, 2022). 


5. Attorney Fees Denied. 

Although appellant was not successful on 
appeal, court could not say that the appeal was 
totally devoid of merit, and thus damages were 
not awarded. Compher v. Whitfield, — S.W.3d 
—, 2022 Tenn. App. LEXIS 212 (Tenn. Ct. App. 
June 1, 2022). \ 

Auto dealership was not entitled to attor- 
ney’s fees per T.C.A. § 27-1-122 where al- 
though the estranged wife of the dealership’s 
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manager had not succeeded on any of her 
claims related to her use of a dealership pro- 
vided vehicle, they were not so utterly lacking 
in merit as to be frivolous. Meade v. Paducah 
Nissan, LLC, — S.W.3d —, 2022 Tenn. App. 
LEXIS 225 (Tenn. Ct. App. June 9, 2022). 
Court of appeals did not find a landlord’s 
appeal to be so devoid of merit so as to be 
characterized as frivolous; thus, it declined to 
award tenants their attorney fees incurred on 
appeal. West v. Akard, — S.W.3d —, 2022 Tenn. 
App. LEXIS 255 (Tenn. Ct. App. June 30, 2022). 
Court did not find the father’s appeal to be 
frivolous, particularly considering the outcome 
of the appeal, and thus the court denied the 
grandparents’ request for attorney fees. In re 
Skylar M., — S.W38d —, 2022 Tenn. App. 
LEXIS 306 (Tenn. Ct. App. Aug. 4, 2022). 
Where modification of a permanent parent- 
ing plan was warranted due to the mother’s 


27-7-103 


move to a different county and the child’s 
change of school, father was not entitled to an 
award of appellate attorney's fees because 
mother’s appeal was not so devoid of merit as to 
warrant an award as her appellate brief raised 
legitimate issues with the trial court’s order. 
Emch v. Emch, — 8.W.3d —, 2022 Tenn. App. 
LEXIS 349 (Tenn. Ct. App. Sept. 1, 2022). 


6. Attorney Fees Granted. 

Attorney fees were proper, as in a previous 
appeal the trial court’s ruling that an estate’s 
claims were barred by the statute of limitations 
was affirmed and that ruling would stand re- 
gardless of any challenge to an alternative 
finding regarding res judicata; the instant ap- 
peal had no reasonable chance of success. In re 
Conservatorship of Cross, — S.W.3d —, 2023 
Tenn. App. LEXIS 19 (Tenn. Ct. App. Jan. 18, 
2023). 


CHAPTER 5 


APPEALS FROM GENERAL SESSIONS COURT AND MUNICIPAL 
OFFICERS 


27-5-108. Appeal from general sessions court. 


NOTES TO DECISIONS 


4. Dismissal of Appeal. 

Trial court properly dismissed defendant’s 
appeal from the general sessions court because 
the court was unable to determine whether the 
judgment is valid, and the court was without 
jurisdiction to review the merits of the claim; 
even if the judgment was valid, any challenge 


to his conviction for failing to exercise due care 
in a traffic accident was necessarily limited to 
post-conviction remedies and his motion failed 
to state a cognizable claim for any form of 
post-conviction relief. State v. Kolimlim, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 482 
(Tenn. Crim. App. Nov. 7, 2022). 


CHAPTER 7 
WRIT OF ERROR CORAM NOBIS 


27-7-103. Petition — Supersedeas. 


NOTES TO DECISIONS 


ANALYSIS 


5. Proceedings for Error Coram Nobis. 
11. —Time-barred. 
14. Tolling of Statute of Limitations. 


5. Proceedings for Error Coram Nobis. 


11.. —Time-barred. 

Trial court’s summary dismissal of the peti- 
tion for writ of error coram nobis was not error 
because the petition was not timely filed and 
due process considerations did not warrant the 
tolling of the statute of limitations. Even if the 


petition were timely, the codefendant’s prof- 
fered testimony was not newly discovered evi- 
dence because petitioner was the one person 
who would have known if he were asleep in the 
car when the victim was murdered, and he 
would have known that information prior to his 
trial and, if he had in fact been asleep, he could 
have so testified. Bowen v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 519 (Tenn. Crim. 
App. Dec. 5, 2022). 


14. Tolling of Statute of Limitations. 
Petitioner was properly denied a writ of co- 
ram nobis under T.C.A. § 40-26-105 because it 


27-8-101 


was untimely by at least 16 years, and peti- 
tioner had not alleged any facts to justify due 
process tolling of the one-year statute of limi- 
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tations set forth in T.C.A. § 27-7-103. Bailey v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 348 (Tenn. Crim. App. July 20, 2022). 


CHAPTER 8 
~ CERTIORARI AND SUPERSEDEAS 


27-8-101. Constitutional basis. 


NOTES TO DECISIONS 


32. Writ Denied. 

T.C.A. § 27-8-101 details how parties may 
petition the higher courts for a common-law 
writ of certiorari and when review may be 
granted. The writ may be granted if an inferior 
tribunal has exceeded its jurisdiction or is act- 
ing illegally. But there must be no other plain, 


speedy, or adequate remedy. The writ does not 
apply to actions governed by the Tennessee 
Rules of Appellate Procedure. So the writ is not 
an alternative when an express provision for an 
appeal is available. Young v. Young, — S.W.3d 
—, 2022 Tenn. App. LEXIS 322 (Tenn. Ct. App. 
Aug. 19, 2022). 


CHAPTER 9 
REVIEW OF BOARDS AND COMMISSIONS 


27-9-114. Proceedings involving certain public employees. 


NOTES TO DECISIONS 


5. Application of Section. 

Dismissal with prejudice of pensioner’s suit 
challenging the denial of disability benefits by 
his public employee pension fund board was 
error because the statute was not limited to 
employee discharges and suspensions, so the 
Uniform Administrative Procedures Act ap- 


plied, and as the board’s denial letter was not 
complaint with T.C.A. § 4-5-322(a)(1) s re- 
quirements, the 60-day statute of limitations 
was not triggered to bar the pensioner’s claim. 
Phillips v. Chattanooga Fire & Police Pension 
Fund, — 8.W.3d —, 2022 Tenn. App. LEXIS 422 
(Tenn. Ct. App. Nov. 2, 2022). 


TITLE 28 
LIMITATION OF ACTIONS 


CHAPTER 2 
LIMITATION OF REAL ACTIONS 


28-2-103. Seven-year period runs from time right accrued — Extent of 


possession. 


NOTES TO DECISIONS 


72. Effect. ; 

Concept of adversity, applicable to both com- 
mon law and statutory forms of adverse posses- 
sion, is not undermined simply because an 


alleged adverse possessor, possesses property 
under an unrecorded instrument. Mathes v. 99 
Hermitage, LLC, — S.W.3d —, 2022 Tenn. App. 
LEXIS 259 (Tenn. Ct. App. July 6, 2022). 
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28-3-105 


CHAPTER 3 
LIMITATION OF ACTIONS OTHER THAN REAL 


Part 1 MISCELLANEOUS LIMITATIONS 


28-3-104. Personal tort actions; actions against certain professionals. 


NOTES TO DECISIONS 


ANALYSIS 


21. Personal Injuries. 
58. Products Liability. 


21. Personal Injuries. 

Trial court erred in dismissing the complaint 
at the motion to dismiss stage based upon the 
statute of limitations when the attendees al- 
leged that efforts were made by certain of the 
institutional defendants to hide the sexual 
abuse and a “whitewash” ensued because the 
minors alleged fraudulent concealment, and 
that statute of limitations did not begin to run 
until June 2019. Doe v. Presbyterian, — S.W.3d 
—, 2022 Tenn. App. LEXIS 218 (Tenn. Ct. App. 
June 3, 2022). 


58. Products Liability. 

Plaintiffs’ Tennessee Products Liability Act, 
T.C.A. § 29-28-101 et seq., claims were prop- 
erly dismissed as time-barred because plain- 
tiffs’ factual allegations that they were imme- 
diately injured by exposure to defendant’s 
pesticides directly contradicted their claim as 
to when they were aware of their injuries, and 
the statutory tying of accrual to injury in prod- 
ucts-liability for the discovery rule related to 
the injury, not the identity of the tortfeasor. 
Cahio v. Drexel Chem. Co., — F.3d —, 2022 
FED App. 209N, 2022 U.S. App. LEXIS 14692 
(6th Cir. May 27, 2022). 


28-3-105. Property tort actions — Statutory liabilities. 


NOTES TO DECISIONS 


ANALYSIS 


Zi Property Tort Actions. 
10. —Actions Within Statute. 
41. Conversion. 


42. —Suits. 
53. Determination of Applicable Statute of 
Limitations. 


2. Property Tort Actions. 


10. —Actions Within Statute. 

When a limited partnership alleged that the 
decedent wrongfully transferred real property, 
without fair consideration, out of the partner- 
ship in which the decedent had served as gen- 
eral _partner, the dismissal of contractual 
claims that were brought against the personal 
representative of the decedent’s estate and the 
decedent’s spouse was appropriate because the 
claims involved the alleged breach of fiduciary 
duty by the decedent and the three-year limi- 
tations period for property torts barred the 
pursuit of relief against the decedent’s estate. 
STJ, L.P. v. Frensley, — S.W.3d —, 2022 Tenn. 
App. LEXIS 484 (Tenn. Ct. App. Dec. 16, 2022). 


41. Conversion. 

In an action concerning the alleged conver- 
sion of funds, because plaintiffs were on con- 
structive notice of their claim against defen- 
dant no later than October 5, 2009, their 
lawsuit filed in October 2019 was time-barred. 
Kidd v. Lewis, — S.W.3d —, 2022 Tenn. App. 
LEXIS 283 (Tenn. Ct. App. July 21, 2022). 

In counterclaims related to the transfer of 
valuable property owned by the counter plain- 
tiffs and counter defendant’s unjust enrich- 
ment as a result of the transaction.and result- 
ing payments in accordance with a lease, the 
conversion claim, filed within three years of the 
signing of the lease, was not untimely. Bryan 
College v. Nat'l Ass’n of Christian Athletes, — 
S.W.3d —, 2023 Tenn. App. LEXIS 2 (Tenn. Ct. 
App. Jan. 9, 2023). 


42. —Suits. 

Trial court erred in failing to hold decedent’s 
adult child liable for the proceeds emanating 
from a converted certificate of deposit (CD) 
because the court’s conclusion regarding the 
discoverability of the conversion, which led to 
the court holding the claim for conversion being 


28-3-109 


barred by the statute of limitation, was not 
supported by the evidence as there was no proof 
that access to the decedent’s bank account by 
one of the decedent’s other children established 
access to the CD account such that the conver- 
sion should have been discovered. Stark v. 
McLean, — S.W.3d —, 2022 Tenn. App. LEXIS 
214 (Tenn. Ct. App. June 1, 2022). 


53. Determination of Applicable Statute 
of Limitations. 

Appellant filed her complaint on June 15, 

2018, but the relevant alleged facts occurred in 
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2014 or earlier and therefore her claims were 
time barred because her complaint amounted 
to claims of fraud, misrepresentation, and un- 
just enrichment and the statute of limitations 
for such claims was three years. Russell v. 
HSBC, Inc., — S.W3d —, 2022 Tenn. App. 
LEXIS 472 (Tenn. Ct. App. Dec. 6, 2022). 


28-3-109. Rent — Official misconduct — Contracts not otherwise cov- 
ered — Title insurance — Demand notes. 


NOTES TO DECISIONS 


ANALYSIS 
3. Actions on Contracts. 
15. —Employment Contracts. 
16. —W—Attorney and Client. 


3. Actions on Contracts. 

The trial court properly dismissed the breach 
of contact claim because by the time the appel- 
lant filed the complaint it was time-barred 
pursuant to the six-year statute of limitations. 
First Bank v. Mt. Apts., — S.W.3d —, 2022 
Tenn. App. LEXIS 439 (Tenn. Ct. App. Nov. 16, 
2022). 


15. —Employment Contracts. 
16. ——Attorney and Client. 


Statute of limitations did not bar a law firm’s 
breach of contract claim against a former client 


for unpaid attorneys’ fees because the contract 
was entire and not severable in that the con- 
tract was for the law firm to represent the client 
in enforcement actions against the client with 
immediate payment of all fees and interest 
previously incurred and all costs previously 
advanced on termination of the attorney-client 
relationship. Furthermore, the cause of action 
accrued when the law firm withdrew from rep- 
resenting the client. Luna Law Grp., PLLC v. 
Roberts, — S.W.3d —, 2022 Tenn. App. LEXIS 
288 (Tenn. Ct. App. July 27, 2022). 


28-3-110. Actions on public officers’ and fiduciary bonds — Actions not 
otherwise covered — Affidavit of conviction and civil 


judgment. 


NOTES TO DECISIONS 


18. Actions Not Expressly Provided For. 
In counterclaims related to the transfer of 
valuable property owned by the counter plain- 
tiffs and counter defendant’s unjust enrich- 
ment as a result of the transaction and result- 
ing payments in accordance with a lease, the 
conversion of real property claim, filed within 


three years of the signing of the lease, was not 
untimely because such claim was not expressly 
provided for in the Tennessee Code and, accord- 
ingly, was subject to a ten-year statute of limi- 
tations. Bryan College v. Nat’l Ass’n of Chris- 
tian Athletes, — S.W.3d —, 2023 Tenn. App. 
LEXIS 2 (Tenn. Ct. App. Jan. 9, 2023). 
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29-14-106 


TITLE 29 
REMEDIES AND SPECIAL PROCEEDINGS 


CHAPTER 9 
CONTEMPT OF COURT 


29-9-102. Scope of power. 


NOTES TO DECISIONS 


ANALYSIS 
Ll. Scope of Power Generally. 
if —Punishment. 


1. Scope of Power Generally. 


7. —Punishment. 

In light of appellant’s continued disregard for 
the order of protection, the sentence of 510 days 
of incarceration was necessary to achieve the 
purpose for which the sentence was imposed; 
appellant contacted appellee at least 510 times 
in direct violation of the order of protection to 


intimidate appellee. Saleh v. Pratt, — S.W.3d 
—, 2022 Tenn. App. LEXIS 191 (Tenn. Ct. App. 
May 17, 2022). | 

Violent or threatening behavior language in 
Wood v. State was merely dicta and described 
how the court determined the appropriate sen- 
tence in that particular case; the Wood court 
did not create an additional requirement of 
proof that the offending party engaged in vio- 
lent or threatening behavior as part of his 
contemptuous acts in determining the least 
severe measure of punishment to achieve the 
sentence imposed. Saleh v. Pratt, — S.W.3d —, 
2022 Tenn. App. LEXIS 191 (Tenn. Ct. App. 
May 17, 2022). 


CHAPTER 14 
DECLARATORY JUDGMENTS 


29-14-106. Enumeration of powers not a restriction. 


NOTES TO DECISIONS 


1. Pleadings And Procedure. 

Appeal of a trial court’s order dismissing or 
refusing to dismiss a legal action pursuant to a 
petition filed under the Tennessee Public Par- 
ticipation Act, T.C.A. § 20-17-101 et seq., must 
be filed within thirty days of the entry of that 
order; this is true whether the order is final or 
interlocutory. Laferney v. Livesay, — S.W.3d —, 
2022 Tenn. App. LEXIS 409 (Tenn. Ct. App. Oct. 
25, 2022). 

Immediate appeals must be filed within 
thirty days of a court’s order dismissing or 
refusing to dismiss a legal action pursuant to a 
petition filed under the Tennessee Public Par- 
ticipation Act (TPPA), T.C.A. § 20-17-101 et 
seq.; whether an order adjudicating a TPPA 
petition is final or nonfinal, the only logical 
conclusion is that an appeal therefrom must be 
filed within thirty days of the entry of the order 
adjudicating said petition. Laferney v. Livesay, 
— 8.W.3d —, 2022 Tenn. App. LEXIS 409 
(Tenn. Ct. App. Oct. 25, 2022). 


Business owner’s argument that the Tennes- 
see Public Participation Act (TPPA), T.C.A. § 
20-17-101 et seq., was unconstitutionally ap- 


' plied was waived because nowhere in the re- 


cord had the owner clearly stated the date upon 
which she contended her causes of action actu- 
ally accrued; further, nothing in the record 
indicated that any party provided notice to the 
Tennessee attorney general either in the trial 
court proceedings or on appeal. Laferney v. 
Livesay, — S.W.3d —, 2022 Tenn. App. LEXIS 
409 (Tenn. Ct. App. Oct. 25, 2022). 

Business owner’s notice of appeal was un- 
timely because the owner waited nearly eight 
months before seeking review of the trial 
court’s decision on her Tennessee Public Par- 
ticipation Act, T.C.A. § 20-17-101 et seq., peti- 
tions because the notice of appeal was not 
timely filed, the court of appeals lacked juris- 
diction to consider the appeal, and, thus, it was 
dismissed. Laferney v. Livesay, — S.W.3d —, 
2022 Tenn. App. LEXIS 409 (Tenn. Ct. App. Oct. 
25, 2022). 


29-14-107 


29-14-107. Parties to proceedings. 
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NOTES TO DECISIONS 


ANALYSIS 


1; Necessity. 

3. —Attorney General as Party. 
18. Notification. 

20. Indispensable Party. 


1. Necessity. 


3. —Attorney General as Party. 

Due to lack of evidence in the record that the 
Tennessee attorney general had been notified of 
the homeowners’ constitutional challenge to 
T.C.A. § 35-5-106 when involving a govern- 
mental entity, the judgment was vacated and 
remanded for notice to be provided to the Ten- 
nessee Attorney General of the constitutional 
challenge to the statute as applied to govern- 
mental entities acting as mortgagees in a non- 
judicial foreclosure action. Compliance with the 
statutes required this result even though the 
trial court in this particular case denied the 
constitutional challenge as the result in the 
next trial court to face a constitutional chal- 
lenge to a statute could go the other way. 
Daniels v. Trotter, — S.W.3d —, 2022 Tenn. 
App. LEXIS 277 (Tenn. Ct. App. July 20, 2022). 

Nowhere in the record had plaintiff clearly 
' stated the date upon which she contended her 
causes of action actually accrued, and the ap- 
pellate court was not inclined to construct this 
argument for her; nothing in the record indi- 


cated that any party provided notice to the 
Tennessee Attorney General either in the trial 
court proceedings or on appeal. Laferney v. 
Livesay, — S.W.3d —, 2022 Tenn. App. LEXIS 
449 (Tenn. Ct. App. Nov. 22, 2022). 


18. Notification. 

Business owner’s argument that the Tennes- 
see Public Participation Act (TPPA), T.C.A. § 
20-17-101 et seq., was unconstitutionally ap- 
plied was waived because nowhere in the re- 
cord had the owner clearly stated the date upon 
which she contended her causes of action actu- 
ally accrued; further, nothing in the record 
indicated that any party provided notice to the 
Tennessee attorney general either in the trial 
court proceedings or on appeal. Laferney v. 
Livesay, — S.W.3d —, 2022 Tenn. App. LEXIS 
409 (Tenn. Ct. App. Oct. 25, 2022). 


20. Indispensable Party. 

Trial court properly determined that the con- 
servation foundation was not an indispensable 
party to the easement action because it had no 
direct interest in the ingress/egress easement 
on Parcel 1 and did not directly benefit from the 
easement. On the contrary, any benefit it re- 
ceived from the ingress/egress easement on 
Parcel 1 was merely incidental, giving it—at 
best—a remote interest in the outcome of the 
case. Town of Monterey v. Garden Inn, LLC, — 
S.W.3d —, 2022 Tenn. App. LEXIS 199 (Tenn. 
Ct. App. May 24, 2022). 


CHAPTER 20 
GOVERNMENTAL TORT LIABILITY 


Part 1 GENERAL PROVISIONS 


29-20-113. Award of attorneys’ fees and costs to state and local govern- 
ment employees sued in individual capacity. 


NOTES TO DECISIONS 


1. Attorney Fees. 

Trial court properly awarded reasonable at- 
torney fees and costs to a hospital’s CEO under 
the Tennessee Governmental Tort Liability Act 
because the CEO was sued in his individual 
capacity for actions taken in his official capacity 


on behalf of the hospital; also, the CEO was the 
prevailing party because he successfully de- 
fended the claims against him. McNeill v. 
Blount Mem. Hosp. Inc., — S.W.3d —, 2022- 
Tenn. App. LEXIS 440 (Tenn. Ct. App. Nov. 16, 
2022). 
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29-20-205 


Part 2 REMOVAL OF IMMUNITY 


29-20-201. General rule of immunity from suit — Exception. 


NOTES TO DECISIONS 


22. Negligence. 

Summary judgment for the County Parks 
and Recreation Commission was proper be- 
cause it was a governmental entity and, thus, 
the Governmental Tort Liability Act, T.C.A. § 
29-20-101 et seq., applied. Because the commis- 


sion did not own the park where plaintiff was 
injured, plaintiffs could not prove their case. 
Costner v. Maryville-Alcoa-Blount Cnty. Parks, 
— S.W.38d —, 2022 Tenn. App. LEXIS 302 
(Tenn. Ct. App. Aug. 3, 2022). 


29-20-203. Removal of immunity for injury from unsafe streets and 
highways — Notice required — Limitation of action for 
action related to trolley or light rail system. 


NOTES TO DECISIONS 


ANALYSIS 
1, Prior Injuries. 
3, Defective, Unsafe, or Dangerous Condi- 
tions. 
9, Notice. 


1. Prior Injuries. 

Victim’s argument under the common occur- 
rence theory fell short because the evidence 
was insufficient to establish that the dangerous 
condition previously occurred at the same place 
or near where she was injured. To the contrary, 
there was evidence presented that several 
events were held in the area in the past, which 
resulted in thousands of people walking across 
the particular section of sidewalk with no issue 
or complaints. Mitchell v. City of Franklin, — 
S.W.3d —, 2022 Tenn. App. LEXIS 387 (Tenn. 
Ct. App. Oct. 4, 2022). 


3. Defective, Unsafe, or Dangerous Con- 
ditions. 

Because the fall victim was seeking recovery 

from the city which owned and controlled the 


sidewalk in question, T.C.A. § 29-20-205 did not 
provide immunity from suit arising from an 
injury caused by a defective, unsafe, or danger- 
ous condition of that sidewalk if either actual or 
constructive notice was alleged and proved. 
Mitchell v. City of Franklin, — $.W.3d —, 2022 
Tenn. App. LEXIS 387 (Tenn. Ct. App. Oct. 4, 
2022). 


9. Notice. 

Trial court abused its discretion because the 
testimony of the human factors engineer re- 
garding the maintenance and inspection of the 
city’s sidewalks was relevant to the question of 
whether the city had constructive notice. 
Mitchell v. City of Franklin, — S.W.3d —, 2022 
Tenn. App. LEXIS 387 (Tenn. Ct. App. Oct. 4, 
2022). 


29-20-205. Removal of immunity for injury caused by negligent act or 
omission of employees — Exceptions — Immunity for 
year 2000 computer calculation errors. 


NOTES TO DECISIONS 


20. Lack of Immunity. 

Because the fall victim was seeking recovery 
from the city which owned and controlled the 
sidewalk in question, T.C.A. § 29-20-205 did not 
provide immunity from suit arising from an 
injury caused by a defective, unsafe, or danger- 


ous condition of that sidewalk if either actual or 
constructive notice was alleged and proved. 
Mitchell v. City of Franklin, — S.W.3d —, 2022 
Tenn. App. LEXIS 387 (Tenn. Ct. App. Oct. 4, 
2022). 


29-21-101 
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CHAPTER 21 
HABEAS CORPUS 


29-21-101. Grounds for writ. 


NOTES TO DECISIONS 


17. Petition Denied. 

Habeas court did not err in finding that there 
was no basis for petitioner’s writ of habeas 
corpus because petitioner had not met his bur- 
den of establishing that his judgments were 


void or that his sentences had expired as re- 
quired by T.C.A. § 29-21-101. Schelfe v. State, 
—§.W.3d —, 2022 Tenn. Crim. App. LEXIS 223 
(Tenn. Crim. App. May 16, 2022). 


29-21-105. Place of application for writ. 


NOTES TO DECISIONS 


ANALYSIS 
2. Sufficient Reason. 
6. Petition Dismissed. 


2. Sufficient Reason. 

Although the habeas corpus court erred by 
dismissing the petition on the ground that 
petitioner failed to file in the court most conve- 
nient in point of distance because he asserted in 
his petition that the county criminal court had 
jurisdiction to adjudicate his petition and that 
it possessed relevant sentencing records, it cor- 
rectly determined that petitioner failed to raise 
cognizable claims for habeas relief because his 
claims of actual innocence, that he was pros- 
ecuted and sentenced on the basis of his race, 
that his sentences were illegal, and that he was 
improperly classified as a career offender were 
not cognizable claims for habeas corpus relief. 
McClenton v. State, — S.W.3d —, 2022 Tenn. 


29-21-107. Petition — Affidavit. 


Crim. App. LEXIS 363 (Tenn. Crim. App. Aug. 
8, 2022). 


6. Petition Dismissed. 

Notwithstanding the petition’s procedural 
defects (incorrect court, successive petition, 
documents not attached), the dismissal of the 
petition was proper because petitioner failed to 
allege a cognizable claim for habeas corpus 
relief since he claimed that the State commit- 
ted prosecutorial misconduct by pursuing con- 
victions against him which resulted in viola- 
tions of his right against double jeopardy. Even 
if true, petitioner’s claims would not have en- 
titled him to habeas corpus relief because they 
would have required proof beyond the face of 
the record or judgment, resulting in a voidable 
judgment only. Campbell v. Boyd, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 266 (Tenn. Crim. 
App. June 13, 2022). 


NOTES TO DECISIONS 


ANALYSIS 
ae Previous Applications. 
5. Summary Dismissal. 


2. Previous Applications. 

Habeas petitioner failed to satisfy the statu- 
tory procedural requirement because he failed 
to attach to his petition copies of all five previ- 
ous petitions for habeas corpus relief as well as 
the proceedings thereon and failed to provide a 


satisfactory reason for his failure to do so. 
Moreover, summary dismissal of the petition 
was proper because petitioner failed to state a 
cognizable claim for habeas corpus relief. Lowe 
v. State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 469 (Tenn. Crim. App. Oct. 24, 2022). 


5. Summary Dismissal. . 
Notwithstanding the petition’s procedural 

defects (incorrect court, successive petition, 

documents not attached), the dismissal of the 
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petition was proper because petitioner failed to 
allege a cognizable claim for habeas corpus 
relief, since he claimed that the State commit- 
ted prosecutorial misconduct by pursuing con- 
victions against him which resulted in viola- 
tions of his right against double jeopardy. Even 
if true, petitioner’s claims would not have en- 


29-26-115 


titled him to habeas corpus relief because they 
would have required proof beyond the face of 
the record or judgment, resulting in a voidable 
judgment only. Campbell v. Boyd, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 266 (Tenn. Crim. 
App. June 13, 2022). 


CHAPTER 25 
MANDAMUS 


29-25-102. Alternative and peremptory writs. 


NOTES TO DECISIONS 


3. Construction. 

The term “forthwith” as used in T.C.A. § 29- 
25-102 refers to the speed with which a defen- 
dant must respond once an alternative writ is 
issued by a court. It does not refer to the speed 


with which a trial court should consider 
whether issuance of a writ is warranted. State 
ex rel. Tulis v. Lee, — S.W.3d —, 2022 Tenn. 
App. LEXIS 195 (Tenn. Ct. App. May 23, 2022). 


CHAPTER 26 
HEALTH CARE LIABILITY 


Part 1 GENERAL PROVISIONS 


29-26-115. Claimant’s burden in health care liability action — Expert 
testimony — Presumption of negligence — Jury instruc- 


tions. 


NOTES TO DECISIONS 


ANALYSIS 


12. Witnesses. 
13. —Locality Rule. 
15. Summary Judgment. 


12. Witnesses. 


13. —Locality Rule. 

There was no abuse of discretion in the 
decision to exclude an expert’s testimony under 
the locality rule because his unfamiliarity with 
the community was evident from his own ad- 
missions, and the facility in which he practiced 
was significantly “different” than the facility at 
issue; the scant information on which he relied 
was either inaccurate, incomplete, or outdated, 
and he did not gain his purported familiarity 


until well after he first opined that a doctor 
breached the standard of care. Jackson v. 
Thibault, — S.W.3d —, 2022 Tenn. App. LEXIS 
408 (Tenn. Ct. App. Oct. 25, 2022). 


15. Summary Judgment. 

Trial court did not err in granting summary 
judgment to a doctor and her employer because 
they supported their motion with an expert’s 
testimony that the doctor complied with the 
standard of care, and that testimony negated 
an essential element of an administrator’s 
health care liability claim; the administrator 
failed to meet her burden to produce expert 
proof that the doctor breached the applicable 
standard of care. Jackson v. Thibault, — S.W.3d 
—, 2022 Tenn. App. LEXIS 408 (Tenn. Ct. App. 
Oct. 25, 2022). 


29-26-116 
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29-26-116. Statute of limitations — Counterclaim for damages. 


NOTES TO DECISIONS 


ANALYSIS 


4. Discovery of Injury. 
9, Actions Barred. 


4. Discovery of Injury. 

Denial of defendant's motion to dismiss 
plaintiffs health care liability case on statute of 
limitation grounds was proper because the dis- 
covery rule required not just discovery of the 
injury but also the source of the injury, and 
plaintiff could not have known the hospital 
contracted out dietary control until he was 
notified of such by hospital counsel. Archer v. 
Sodexo Operations, LLC, — S.W.3d —, 2022 
Tenn. App. LEXIS 202 (Tenn. Ct. App. May 25, 
2022). 


9. Actions Barred. 

Dismissal of complaint filed on behalf of 
deceased former patient, by next of kin, which 
sued a hospital for alleged negligence during 
the patient’s treatment at the hospital was 
appropriate because of the failure to file the 
complaint prior to the expiration of the statute 
of limitations which commenced running when 
the patient was discharged from the hospital. 
Furthermore, the discovery rule was not appli- 
cable because no showing was made that rea- 
sonable care and diligence could not have made 
the patient’s injury known prior to the dis- 
charge. Jackson v. Vanderbilt Univ. Med. Ctr., 
— §.W.3d —, 2022 Tenn. App. LEXIS 415 
(Tenn. Ct. App. Oct. 31, 2022). 


29-26-121. Claim for health care liability — Notice — Evidence of 
compliance — Limitations — Copies of medical records. 


NOTES TO DECISIONS 


ANALYSIS 
4. Compliance Required. 
6. Extraordinary Cause. 


14. Untimely Suit. 
19. Waiver of Defense. 
21. Medical Records. 


4, Compliance Required. 

Because the second and third pre-suit notices 
were wrongly addressed and/or directed to the 
wrong entity and strict compliance with the 
pre-suit notice statute was required, the pa- 
tient failed to provide pre-suit notice to the 
medical center in compliance with the statute. 
Further, the patient failed to demonstrate “ex- 
traordinary cause” for her noncompliance be- 
cause her contention that she relied on infor- 
mation provided by an attorney was not 
extraordinary cause. Breithaupt v. Vanderbilt 
Univ. Med. Ctr., — S.W.3d —, 2022 Tenn. App. 
LEXIS 201 (Tenn. Ct. App. May 24, 2022). 


6. Extraordinary Cause. 

Trial court abused its discretion ener it 
excused plaintiffs failure to comply with the 
pre-suit notice requirements of T.C.A. § 29-26- 
121(a)(2)(E) because attorney stress was not 
extraordinary; plaintiffs attorney failed to 
demonstrate that the oversight in the case was 
caused by very unusual, remarkable, and ex- 
traordinary circumstances. Moxley v. Amisub 


SFH, Inc., — S.W.3d —, 2022 Tenn. App. LEXIS 
341 (Tenn. Ct. App. Aug. 29, 2022). 


14. Untimely Suit. 

Dismissal of complaint filed on behalf of 
deceased former patient, by next of kin, which 
sued a hospital for alleged negligence during 
the patient’s treatment at the hospital was 
appropriate because of the failure to file the 
complaint prior to the expiration of the statute 
of limitations which commenced running when 
the patient was discharged from the hospital. 
Furthermore, the discovery rule was not appli- 
cable because no showing was made that rea- 
sonable care and diligence could not have made 
the patient’s injury known prior to the dis- 
charge. Jackson v. Vanderbilt Univ. Med. Ctr., 
— §.W.3d —, 2022 Tenn. App. LEXIS 415 
(Tenn. Ct. App. Oct. 31, 2022). 


19. Waiver of Defense. 

Because the university medical center could 
have presented its defense of a lack of pre-suit 
notice as late as at the trial on the merits, it did 
not waive its defense of failure to state a claim 
upon which relief could be granted by failing to 
include it in its answer. Further, it did not 
waive its defense by filing a motion for sum- 
mary judgment instead of a motion to dismiss. 
Breithaupt v. Vanderbilt Univ. Med. Ctr., — 
S.W.3d —, 2022 Tenn. App. LEXIS 201 (Tenn. 
Ct. App. May 24, 2022). 
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21. Medical Records. 

Because the daughter was acting within the 
scope of her authority under the general power 
of attorney when she executed the Health In- 
surance and Portability Accountability Act of 
1996 (HIPAA) authorization forms, plaintiff 
provided defendants with valid authorizations 
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29-27-201 


to access and use her medical records. Thus, 
plaintiff complied with the statute and the trial 
court properly denied defendants’ motions to 
dismiss on that ground. Estate of Vickers v. 
Diversicare Leasing Corp., — S.W.3d —, 2022 
Tenn. App. LEXIS 229 (Tenn. Ct. App. June 13, 
2022). 


29-26-122. Filing of certificate of good faith. 


NOTES TO DECISIONS 


10. Extension of Time. 

Trial court applied the incorrect, “extraordi- 
nary cause” standard to plaintiffs motion for an 
extension of time because the trial court did not 
discredit the explanation that the failure to file 
a certificate of good faith with the amended 
complaint was based on an honest belief that 
T.C.A. § 29-26-122, did not require a new cer- 


tificate of good faith. The statute allowed for 
the late filing of a certificate and dismissal of 
the action with prejudice based on the fact that 
the certificate was not filed with the complaint 
was not automatic. Estate of Vickers v. Diver- 
sicare Leasing Corp., — S.W.3d —, 2022 Tenn. 
App. LEXIS 229 (Tenn. Ct. App. June 13, 2022). 


CHAPTER 27 
PARTITION 


Part 1 Partition GENERALLY 


29-27-101. Persons entitled. 


NOTES TO DECISIONS 


22. Sale or Division. 

Trial court lacked authority to order a co- 
tenant to sell her interest to an owner because 
the parties stipulated that the property could 
not be partitioned in kind, and so, a sale was 
justified; because the trial court did not order a 
sale for partition, it did not determine an ap- 


propriate division of the sales proceeds, and on 
remand, it had to determine all rights and 
claims between the parties, partition the prop- 
erty by public sale, and make an appropriate 
allocation of the proceeds. Vance v. Blue, — 
S.W.3d —, 2022 Tenn. App. LEXIS 454 (Tenn. 
Ct. App. Nov. 28, 2022). ) 


‘Part 2 SALE FOR DIVISION 


29-27-201. Sale for division authorized. 


NOTES TO DECISIONS 


ANALYSIS 


Partition in Kind or Sale. 
—Sale Proper — Examples. 


See 


5. Partition in Kind or Sale. 


7. —Sale Proper — Examples. 
Trial court lacked authority to order a co- 


tenant to sell her interest to an owner because 
the parties stipulated that the property could 
not be partitioned in kind, and so, a sale was 
justified; because the trial court did not order a 
sale for partition, it did not determine an ap- 
propriate division of the sales proceeds, and on 
remand, it had to determine all rights and 
claims between the parties, partition the prop- 
erty by public sale, and make an appropriate 


29-27-217 


allocation of the proceeds. Vance v. Blue, — 
S.W.3d —, 2022 Tenn. App. LEXIS 454 (Tenn. 
Ct. App. Nov. 28, 2022). 


29-27-217. Decree. 
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NOTES TO DECISIONS 


3. Division of Proceeds. 

Trial court lacked authority to order a co- 
tenant to sell her interest to an owner because 
the parties stipulated that the property could 
not be partitioned in kind, and so, a sale was 
justified; because the trial court did not order a 
sale for partition, it did not determine an ap- 


propriate division of the sales proceeds, and on 
remand, it had to determine all rights and 
claims between the parties, partition the prop- 
erty by public sale, and make an appropriate 
allocation of the proceeds. Vance v. Blue, — 
S.W.3d —, 2022 Tenn. App. LEXIS 454 (Tenn. 
Ct. App. Nov. 28, 2022). 


CHAPTER 41 
ABUSIVE CIVIL ACTIONS 


29-41-101. Chapter definitions. 


NOTES TO DECISIONS 


ANALYSIS 


I. Abusive Civil Action. 
Z Fees. 


1. Abusive Civil Action. 

Trial court’s dismissal of a former husband’s 
action upon its finding that it was an “abusive 
civil action” pursuant to the Tennessee Abusive 
Civil Action Statutes, T.C.A. §§ 29-41-101 et 
seq., was proper, as his actions in attempting to 
relitigate the transfer of a piece of real estate 
were taken to harass or maliciously injure his 


former wife. Wilson v. Wilson, — S.W.3d —, 
2022 Tenn. App. LEXIS 286 (Tenn. Ct. App. 
July 27, 2022). 


2. Fees. 

Tennessee Abusive Civil Action Statutes, 
T.C.A. § 29-41-101 et seq., allow for an award 
of reasonable attorney’s fees incurred on appeal 
when the court dismisses an action pursuant to 
a motion or petition filed under that chapter 
and such fees are requested in an appellate 
pleading. Wilson v. Wilson, — S.W.3d —, 2022 
Tenn. App. LEXIS 286 (Tenn. Ct. App. July 27, 
2022). 


29-41-106. Dismissal of abusive civil actions — Remedies — Costs. 


NOTES TO DECISIONS 


1. Attorney Fees. 

There was no basis for an award of attorney’s 
fees under T.C.A. § 29-41-106 because the trial 
court denied the wife’s abusive lawsuit claim 


and she did not appeal that holding. Colley v. 
Colley, — S.W.3d —, 2022 Tenn. App. LEXIS 
441 (Tenn. Ct. App. Nov. 17, 2022). 
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30-2-418 


TITLE 30 


ADMINISTRATION OF ESTATES 
CHAPTER 2 
MANAGEMENT, SETTLEMENT AND DISTRIBUTION 


Part 3 INVENTORY AND MANAGEMENT 


30-2-307. Claims against estate — Filing — Amendment. 


NOTES TO DECISIONS 


ANALYSIS 


18. Procedure in Filing. 
15. —Time of Filing. 


18. Procedure in Filing. 
15. —Time of Filing. 


Probate court properly denied interest ac- 
crued and attorney fees claims of a reverse 


mortgage lender after it prevailed in the es- 
tate’s suit against it because the lender failed to 
make a claim against the estate for the interest 
due within the time required by the statute. In 
re Estate of Waller, — S.W.3d —, 2022 Tenn. 
App. LEXIS 423 (Tenn. Ct. App. Nov. 2, 2022). 


30-2-310. Limitation on time of filing claims. 


NOTES TO DECISIONS 


2. Failure to File Bars Claim. 

Probate court properly denied interest ac- 
crued and attorney fees claims of a reverse 
mortgage lender after it prevailed in the es- 
tate’s suit against it because the lender failed to 


make a claim against the estate for the interest 
due within the time required by the statute. In 
re Estate of Waller, — S.W.3d —, 2022 Tenn. 
App. LEXIS 423 (Tenn. Ct. App. Nov. 2, 2022). 


30-2-317. Priority of claims — Payment — Contested or unmatured 


claims. 


NOTES TO DECISIONS 


10. Insolvent Estates. 

Statutes governing the administration of in- 
solvent estates did not affect amounts due 
under a perfected deed of trust, and accord- 
ingly, proceeds from the sale of decedent’s real 
property must first be used to satisfy the deed 


of trust; any remaining surplus was available 
for distribution in accordance with T.C.A. § 30- 
2-317. Estate of Wallace v. Newrez LLC, — 
S.W.3d —, 2022 Tenn. App. LEXIS 332 (Tenn. 
Ct. App. Aug. 25, 2022). 


Part 4 SALE or Lanp To Pay DEstTs 


30-2-418. Court-ordered sale of real estate — Notice — Hearing. 


NOTES TO DECISIONS 


10. Insolvent Estates. 
Statutes governing the administration of in- 
solvent estates did not affect amounts due 


under a perfected deed of trust, and accord- 
ingly, proceeds from the sale of decedent’s real 
property must first be used to satisfy the deed 


30-2-606 


of trust; any remaining surplus was available 
for distribution in accordance with this section. 
Estate of Wallace v. Newrez LLC, — 8.W.3d —, 
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2022 Tenn. App. LEXIS 332 (Tenn. Ct. App. 
Aug. 25, 2022). 


Part 6 ACCOUNTS AND SETTLEMENTS 


30-2-606. Charges, disbursements, and compensation credited to ac-_ 


counting party. 


NOTES TO DECISIONS 


7. Attorneys’ Fees. 

Awarding attorney fees to the administrator 
was not an abuse of discretion because her 
actions benefitted the estate, and while she did 
not succeed on her claims against a lender, she 
obtained a judgment in favor of the estate, sold 


decedent’s home for an amount in excess of the 
mortgage, and successfully opposed the lend- 
er’s interest claim. In re Estate of Waller, — 
S.W.3d —, 2022 Tenn. App. LEXIS 423 (Tenn. 
Ct. App. Nov. 2, 2022). 


TITLE 31 


DESCENT AND DISTRIBUTION 
CHAPTER 1 
GENERAL PROVISIONS 


31-1-101. Title definitions. 


NOTES TO DECISIONS 


2. Heirs. 

In an action involving will construction, it 
was clear that there was no question that the 
other daughter fit the statute’s definition of a 
child or that the testator had a parent-child 


relationship with her; thus, that daughter 
would claim benefits under the will through the 
testator himself. In re Estate of McKinney, — 
S.W.3d —, 2022 Tenn. App. LEXIS 226 (Tenn. 
Ct. App. June 9, 2022). 


TITLE 32 


WILLS 
CHAPTER 4 
CONTEST 


32-4-101. Certificate that will is contested — Contestant’s bond. 


NOTES TO DECISIONS 


29. Right to Contest. 

Where appellant filed an objection to the 
probate of decedent’s will, the trial court prop- 
erly granted the executrix’s motion to dismiss 
the objection because appellant was not named 
as a devisee in decedent’s will and was not an 


heir-at-law entitled to any part of decedent’s 
estate under T.C.A. § 31-2-104; therefore, ap- 
pellant lacked standing to contest the probate 
of the will under T.C.A. § 32-4-101(a). In re 
Estate of Green, — S.W.3d —, 2022 Tenn. App. 
LEXIS 477 (Tenn. Ct. App. Dec. 8, 2022). 
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33-7-303 


TITLE 33 


MENTAL HEALTH AND SUBSTANCE ABUSE AND 
INTELLECTUAL AND DEVELOPMENTAL DISABILITIES 


CHAPTER 6 
MENTAL HEALTH SERVICE 


Part 6 MANDATORY OUTPATIENT TREATMENT 


33-6-604. Review of plan. 


NOTES TO DECISIONS 


1. Hearing Required. 

Trial court approved the mandatory outpa- 
tient treatment plan as originally submitted by 
the mental health provider, and without con- 
ducting a hearing as required, sua sponte en- 
tered the modification order; as no evidence 


existed in the record to support the additional 
conditions imposed by the trial court, the order 
was vacated. State v. Yancey, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 447 (Tenn. Crim. App. 
Oct. 10, 2022). , 


CHAPTER 7 
SECURITY UNITS AND FORENSIC SERVICES 


Part 3 ForENSIC SERVICES 


33-7-303. Judicial hospitalization or outpatient treatment of person 
judged not guilty by reason of insanity — Transfer to 
forensic services unit — Appeal — Cost of treatment. - 


NOTES TO DECISIONS 


1. In General. 
Order that modified defendant’s mandatory 
outpatient treatment plan was interlocutory as 
the trial court indicated its intent to review 
defendant’s progress and its willingness to al- 


ter her conditions; thus, defendant could appeal 
from the order through a discretionary appeal 
pursuant to Tenn. R. App. P. 9 or 10. State v. 
Yancey, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 447 (Tenn. Crim. App. Oct. 10, 2022). 


TITLE 34 
GUARDIANSHIP 


CHAPTER. 
1. (GUARDIANSHIPS 
GENERALLY. 


AND CONSERVATORSHIPS 
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CHAPTER 1 
GUARDIANSHIPS AND CONSERVATORSHIPS GENERALLY 


SECTION. 

34-1-115. Investments — Trust — Manage- 
ment plan — Court approval — 
Waiver. 


34-1-115. Investments — Trust — Management plan — Court ap- 
proval — Waiver. 


(a) A fiduciary is limited in its investments to the investments permitted by 
title 35, chapter 3 unless estate funds or property, or both, are transferred to 
a trust created pursuant to the Tennessee Uniform Trust Code, compiled in 
title 35, chapter 15. All funds held by a fiduciary shall be invested within 
forty-five (45) days of receipt of the funds unless otherwise allowed by the 
court. 

(b) Except as provided in subsection (d), at the hearing for the appointment 
of a fiduciary, the proposed fiduciary shall present an outline of the proposed 
property management plan for the respondent’s property. If the proposed 
property management plan cannot be presented at the appointment hearing, 
the fiduciary shall submit the proposed property management plan to the court 
for approval before any property is invested. The purpose of the property 
management plan is to advise the court of the general type of property in which 
the respondent’s property will be invested so the court will be assured the 
fiduciary will be making approved investments. The plan need not detail the 
individual asset or assets. For example, if the fiduciary plans to invest in 
certificates of deposit, the plan need only make that statement. It is not 
necessary to identify the individual institution or institutions whose certifi- 
cates will be purchased. 

(c) Except as provided in subsections (d) and (f), each fiduciary shall request 
court approval to change the nature of the fiduciary’s investment or invest- 
ments. Compliance with the preceding sentence does not require court ap- 
proval to change the same type of investment from one institution to another. 
For example, changing a certificate of deposit from one institution to another 
does not require court approval. Changing from one type of investment to 
another does require court approval. For example, changing from a certificate 
of deposit to traded stock would require court approval. If the fiduciary’s 
property management plan describes proposed changes the fiduciary would 
make in response to economic and market conditions, the court may grant 
advance approval to make changes as described in the plan. 

(d) If the fiduciary is a financial institution, it shall not be required to seek 
court approval to change any investment. 
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(e)(1) Notwithstanding any law to the contrary, no property management 
plan shall be required for the property of a minor or person with a disability . 
if such property does not exceed twenty-five thousand dollars ($25,000) in 
value, unless, on the motion of any interested party, including the guardian 
ad litem, the court finds such plan would be in the best interest of such minor 
or person with a disability. | 

(2) If no plan is filed pursuant to subdivision (e)(1), the fiduciary’s first 

accounting and all subsequent accountings shall state how the funds of the 
estate are invested and how the fiduciary proposes that the funds will be 
invested for the coming year. 
(f)(1) A fiduciary may petition the court to waive the requirement to request 
court approval to change the nature of any investment described in the 
property management plan as required by subsection (c). The waiver shall be 
within the court’s sole discretion, and the court may revoke the waiver at any 
time. In deciding upon the waiver, the court may consider the fiduciary’s 
history as a conservator, the length of conservatorship, the number of years 
the fiduciary has acted as a conservator, and any other factors that the court 
deems proper. The court may require the conservator to obtain professional 
advice or assistance regarding the investment of excess funds. 

(2) The court may approve the waiver request at a hearing for which all of 
the respondent’s heirs at law or beneficiaries had notice and an opportunity 
to be heard regarding the proposed waiver and change of the nature of the 
fiduciary’s investments. 

(3) If a waiver is approved by the court, the waiver shall be reduced to a 
written order. The fiduciary shall at all times maintain a minimum balance 
of funds sufficient to cover anticipated costs of care of the respondent for a 
minimum of three (3) years. 

(4) Ifa waiver is approved by the court, the fiduciary shall provide, in the 
accounting report required by § 34-1-111(b), a detailed outline of the 
investments made on behalf of the respondent and the current status of 
those investments. The purpose of the report is to assure the court that: 

(A) The fiduciary maintains the minimum balance prescribed by the 
court; 

(B) The fiduciary is responsibly investing the respondent’s assets 
within the categories of investments approved in § 35-3-102; 

(C) The investment strategy demonstrates reasonable diversification to 
limit the risk of loss in vested funds; 

(D) There are no investments that would expose the respondent to any 
additional liability other than the possible depletion or loss of funds 
invested; and . 

(E) The fiduciary keeps the court informed as to any changes in 
investments. ? 

(g) If funds are transferred to a trust as referenced in subsection (a), the 
fiduciary and trust protector are relieved of requirements under this title 
where trust assets, investments, and their financial nature require public 
disclosure or filing upon public record. A certification of trust outlined under 
§ 35-15-1013 may be filed with the clerk of the court to show such trust is 
created. Such trust must be governed and administered by a qualified trustee 


35-5-101 
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as permitted by title 35. Further, the court clerk with personal jurisdiction over 
the person with a disability or minor must be named trust protector of said 
trust with powers prescribed by §§ 35-15-1201 — 35-15-1206. 


History. 

Acts 1992, ch. 794, § 16; 1994, ch. 855, § 8; 
1996, ch. 880, § 2; T.C.A. § 34-11-115; Acts 
2013, ch. 435, § 46; 2016, ch. 640, §§ 1, 2; 2019, 
ch. 340, §§ 6, 7. 


Compiler’s Notes. Former § 35-15-1206, 
referred to in subsection (g), was repealed by 
Acts 2022, ch. 877, § 2, effective April 14, 2022. 


TITLE 35 


FIDUCIARIES AND TRUST ESTATES 
CHAPTER 5 
JUDICIAL OR TRUST SALES 


35-5-101. Twenty days’ notice by publication. 


NOTES TO DECISIONS 


ANALYSIS 


3. Sufficiency of Publication. 
4. —Provisions of Trust Deed — Effect. 


3. Sufficiency of Publication. 

In a wrongful foreclosure action, legally re- 
quired notices were properly provided to debt- 
ors prior to the foreclosure of their property 
because all of the notices provided by the fore- 
closure defendants were properly directed to 
the debtors, although sometimes misspelled as 
“Conner,” instead of “Connor,” with occasional 
duplicate copies addressed generally to “occu- 


pant” at the property address. Connor v. Prop. 
Fund 629, LLC Gin re Connor), — B.R. —, 2022 
Bankr. LEXIS 1589 (Bankr. M.D. Tenn. June 6, 
2022). 


4. —Provisions of Trust Deed — Effect. 

Dismissing mortgagor’s wrongful foreclosure 
claim was error because the statute’s notice 
provisions did not require notice to the mort- 
gagor of a sale postponed for less than 30 days, 
and the mortgagee failed to satisfy the more 
stringent notice by mail requirements of the 
deed of trust. Case v. Wilmington Trust, N.A., 
— S$.W.3d —, 2022 Tenn. App. LEXIS 251 
(Tenn. Ct. App. June 28, 2022). 


35-5-104. Contents of advertisement or notice — Contents of deed 


memorializing sale. 


NOTES TO DECISIONS 


2. Compliance with Statute — Suffi- 
ciency. 

In a wrongful foreclosure action, the mis- 

spelling of debtors in the publication notice of 

the sale as “Conner,” instead of “Connor,” did 


not render it defective because the publication 


notice included the names of the debtors, as 
required by T.C.A. § 35-5-104(a)(1), and the 
misspelling was harmless. Connor v. Prop. 
Fund 629, LLC (in re Connor), — B.R. —, 2022 
Bankr. LEXIS 1589 (Bankr. M.D. Tenn. June 6, 
2022). 
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35-15-813 


CHAPTER 15 
TENNESSEE UNIFORM TRUST CODE 


Part 7 OFFICE OF TRUSTEE 


35-15-706. Removal of trustee. 


NOTES TO DECISIONS 


1. Removal. 

Trust beneficiaries were not entitled to re- 
moval of a bank as co-trustee because the 
beneficiaries failed to present any evidence that 
the bank committed a serious breach of trust, 
that a lack of cooperation between the co- 
trustees substantially impaired the adminis- 
tration of the trust, or that the bank was unfit, 


unwilling, or persistently failed to administer 
the trust effectively. Furthermore, removal of 
the bank would have been proper only if a 
suitable Tennessee corporate fiduciary was first 
identified to serve as a successor co-trustee. In 
re Trust of Graham, — S.W.3d —, 2022 Tenn. 
App. LEXIS 442 (Tenn. Ct. App. Nov. 17, 2022). 


35-15-708. Compensation of trustees, trust advisors and trust protec- 


tors. 


NOTES TO DECISIONS 


1. In General. 

Trial court did not abuse the court’s discre- 
tion in denying the trust beneficiaries’ request 
that a bank repay to the trust all of the fees 
that the bank previously had paid to the bank 
as co-trustee of the trust because the bank 
administered the trust diligently and in keep- 
ing with the bank’s fiduciary duties. Further- 


more, the bank was entitled to compensation 
that was reasonable under the circumstances, 
and the bank’s fees, whatever the specific 
amount, did not appear to have been unreason- 
able. In re Trust of Graham, — S.W.3d —, 2022 
Tenn. App. LEXIS 442 (Tenn. Ct. App. Nov. 17, 
2022). 


Part 8 Duties AND Powers oF TRUSTEE 


35-15-813. Duty to inform and report. 


NOTES TO DECISIONS 


3. Override Requirements. 

T.C.A. § 35-15-813(e) does not require a set- 
tlor to explicitly override the statutory require- 
ments but instead requires only that the trust 


provide otherwise. Brock v. Brock, — S.W.3d —, 
2022 Tenn. App. LEXIS 311 (Tenn. Ct. App. 
Aug. 10, 2022). 


35-15-1004 
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Part 10 LiaBiuity oF TRUSTEES AND RIGHTS oF PERSONS DEALING WITH TRUSTEE 


35-15-1004. Attorney’s fees and costs. 


NOTES TO DECISIONS 


ANALYSIS 


iy, Appellate Attorney’s Fees. 
4. Remand. 


1. Appellate Attorney’s Fees. 

Because trust beneficiaries were forced to 
defend against trustee’s appellate arguments 
concerning trustee’s fiduciary responsibilities, 
and were successful in doing so, justice and 
equity required that the beneficiaries were to 
be awarded their reasonable attorney’s fees 
incurred in defense of the issue which the 
trustee pursued on appeal regarding the trust- 
ee’s fiduciary responsibilities under the trust 
documents. The specific amount of these attor- 


ney’s fees was left to the trial court’s determi- 
nation upon the remand of the case. Stark v. 
McLean, — S.W.3d —, 2022 Tenn. App. LEXIS 
214 (Tenn. Ct. App. June 1, 2022). 


4, Remand. 

Because the appellate court was unable to 
meaningfully review the propriety of the award 
given by the trial court for costs and expenses, 
remand of the case, the vacating of the trial 
court’s award and the remand of the matter for 
specific findings regarding what costs and ex- 
penses the trial court was awarding was appro- 
priate. Stark v. McLean, — S.W.3d —, 2022 
Tenn. App. LEXIS 214 (Tenn. Ct. App. June 1, 
2022). 
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ANALYSIS 


10. Best Interests of the Child. 
11. Material Change In Circumstances. 


10. Best Interests of the Child. 

Evidence preponderated in favor of the trial 
court’s determination by clear and convincing 
evidence that termination of a mother’s paren- 
tal rights was in the best interest of the child 
because the child had spent nearly her entire 
life with the same foster family and had bonded 
with them, and the mother had persistent 
housing and substance abuse issues and was 
incarcerated at the time of trial. In re Bonnie 
E., — $.W.3d —, 2022 Tenn. App. LEXIS 192 
(Tenn. Ct. App. May 19, 2022). 

Termination of the parents’ rights was in the 
best interest of the children because the par- 
ents did not make lasting adjustments to their 
lives so as to make it safe for the children to be 
in their custody. The mother was still abusing 


drugs, her criminal matters remained pending, 
and she had not procured stable, crime-free 
housing while the father’s current situation 
was unknown. In re Ellie G., — S.W.3d —, 2022 
Tenn. App. LEXIS 262 (Tenn. Ct. App. July 7, 
2022). 

Termination of the mother’s parental rights 
was in the the child’s best interest because the 
mother did not rectify all of the issues that 
prevented her from safely parenting or resum- 
ing custody of the child, and she was unable to 
appreciate the child’s special educational and 
medical needs; the mother contributed to the 
child’s educational neglect, and the child’s fos- 
ter parents attended to his needs. In re Rufus 
C., — S.W.3d —, 2022 Tenn. App. LEXIS 355 
(Tenn. Ct. App. Sept. 12, 2022). 

Trial court did not err by terminating the 
mother’s parental rights to her child because 
two statutory grounds for termination were 
proven by clear and convincing evidence: the 
persistence of conditions and mental incompe- 
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tence to adequately provide care for the child. 
The evidence supported a determination that 
continuation of the parent-child relationship 
would greatly diminish the child’s chances of 
integration into a safe, stable, and permanent 
home because the child had extensive needs, 
those needs had been met by her foster parents 
for more than four years at the time of trial, 
and the foster parents had expressed a desire to 
adopt the child. In re Josie G., — S.W.3d —, 
2022 Tenn. App. LEXIS 362 (Tenn. Ct. App. 
Sept. 15, 2022). 


11. Material Change In Circumstances. 


In a custody dispute, the record did not 
preponderate against the juvenile court’s find- 
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ing that the minor children’s mother failed to 
establish a material change in circumstances 
sufficient to change custody because her allega- 
tions that the minor children’s father and step- 
mother violated the permanent parenting plan 
were not proven and the mother was still hos- 
tile towards the stepmother making things dif- 
ficult. L.A.S. v. C.W.H., — S.W.3d —, 2022 
Tenn. App. LEXIS 473 (Tenn. Ct. App. Dec. 7, 
2022). 


NOTES TO DECISIONS 


5. Abandoned Child. 

Chancery court made very few findings of 
fact relevant to the ground of abandonment and 
failed to make a specific finding as to whether 
mother’s failure to visit or support occurred in 
the four-month period; although the findings 
did state that aunt and uncle had established 
abandonment, the court had previously de- 
clined to conclude that mere legal conclusions 
were sufficient to satisfy T.C.A. § 36-1-113(k). 
Thus, the termination order was vacated and 
the case was remanded. In re Khloe O., — 
S.W.3d —, 2022 Tenn. App. LEXIS 234 (Tenn. 
Ct. App. June 16, 2022). 

Trial court did not err by terminating the 
mother’s parental rights based on abandon- 
ment for failure to visit because it found that 
the mother participated in one or possibly two 
visits during the four-month period and, thus, 
willfully failed to visit her child. Further, she 
abandoned the child by failing to provide sup- 
port because the mother had not made any 
payments toward the child support to date even 
though she testified that she knew the child 
needed financial support. In re Kailyn B., — 
S.W.3d —, 2022 Tenn. App. LEXIS 401 (Tenn. 
Ct. App. Oct. 17, 2022). 

Trial court properly found that the mother 
had abandoned her child because the evidence 
was clear that she willfully failed to visit during 
the four months preceding the filing of the 
petition. She never tried to contact the child, 
she only sent a few cards and presents to the 
maternal grandparents, which were not deliv- 
ered, and she did not actively pursue her legal 
remedies. In re Kendall K., — S.W.3d —, 2022 
Tenn. App. LEXIS 402 (Tenn. Ct. App. Oct. 18, 
2022). 


7. —Incarceration. 
Trial court erred when it terminated the 
father’s parental rights on the ground of aban- 


donment by an incarcerated parent by failure 
to support because the trial court did not 
specify the correct time period in its order, and 
there was sparse evidence concerning any sup- 
port the father may have provided during the 
relevant period. In re Bobby G. Jr., — S.W.3d 
—, 2022 Tenn. App. LEXIS 285 (Tenn. Ct. App. 
July 25, 2022). 

Trial court properly terminated a mother’s 
parental rights because the mother had failed 
to support the children from the time of their 
removal in August of 2020 to the time of the 
filing of the termination petition on July 28, 
2021, an eleven-month period that included the 
four consecutive months immediately preced- 
ing Mother’s incarceration in June of 2021. In 
re Anna W., — S.W.3d —, 2022 Tenn. App. 
LEXIS 486 (Tenn. Ct. App. Dec. 20, 2022). 

Trial court did not err in terminating a moth- 
er’s parental rights on the ground of abandon- 
ment by incarceration because the mother was 
incarcerated at the time of the filing of the 
petition and during the four-month period im- 
mediately preceding the filing, the mother did 
not visit the children during the four months 
preceding her incarceration, and the mother 
did not pay child support. In re Jackson R., — 
S.W.3d —, 2023 Tenn. App. LEXIS 21 (Tenn. Ct. 
App. Jan. 23, 2023). 


8. —Suitable Home. 

Ground of abandonment by failure to provide 
a suitable home was not applicable as this was 
a private action, but even assuming the ground 
was applicable, the evidence was less than 
clear and convincing that mother abandoned 
her child by failure to provide a suitable home; 
the record included no testimony detailing ser- 
vices offered to assist mother with finding a 
suitable home. In re Connor B., — S.W.3d —, 
2022 Tenn. App. LEXIS 258 (Tenn. Ct. App. 
July 6, 2022). 
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Trial court properly terminated the mother’s 
and the father’s parental rights based on aban- 
donment for the failure to provide a suitable 
home as the Tennessee Department of Chil- 
dren’s Services attempted to assist the parents 
in establishing a suitable home, but they were 
ultimately unable to do so; and it was not clear 
by the time of trial that the parents had 
stopped using drugs. In re Jamarcus K., — 
S.W.3d —, 2022 Tenn. App. LEXIS 346 (Tenn. 
Ct. App. Aug. 30, 2022). 

In light of an ambiguity in the juvenile 
court’s order terminating a mother’s parental 
rights, the ground of abandonment by failure to 
provide a suitable home was not proven by 
clear and convincing evidence; the juvenile 
court’s statement that the ground was dis- 
missed clashed with its earlier factual findings 
wherein the court found that the ground was 
proven, and the juvenile court did not incorpo- 
rate or attach its oral ruling from trial into its 
order. In re Rufus C., — S.W.3d —, 2022 Tenn. 
App. LEXIS 355 (Tenn. Ct. App. Sept. 12, 2022). 

Termination of mother’s rights was proper 
based on abandonment by failure to establish a 
suitable home; one home study found that the 
children could not live there because of moth- 
er’s boyfriend’s history and substance abuse, 
and even if her home was safe, she failed a drug 
test on the eve of trial and ignored warnings 
about the children’s grandfather, which re- 
sulted in her daughter being sexually abused, 
and it did not appear that mother had the 
knowledge and skills necessary to prevent 
sexual abuse from occurring in the future. In re 
Estrella A., — S.W.38d —, 2022 Tenn. App. 
LEXIS 447 (Tenn. Ct. App. Nov. 21, 2022). 

Juvenile court’s findings that mother failed 
to provide a suitable home to which the child 
could return at an early date was proper be- 
cause there was no evidence that the mother 
made any efforts to establish a suitable home to 
which the child could return, notwithstanding 
Department of Children’s Services efforts to 
assist. To the contrary, she had demonstrated a 
lack of concern for the child by continuous drug 
use and engagement in criminal activity after 
the child’s removal from her custody. In re 
Masson S., — S.W.3d —, 2022 Tenn. App. 
LEXIS 451 (Tenn. Ct. App. Nov. 22, 2022). 

Trial court did not err in terminating a moth- 
er’s parental rights on the ground of abandon- 
ment by failure to provide a suitable home 
because the case manager testified she continu- 
ally tried during the relevant time period to 
contact the mother, schedule therapeutic visi- 
tation, and schedule parenting classes, but she 
lost contact with the mother and the mother 
failed to attend any visitation with the chil- 
dren. In re Jackson R., —S.W.3d —, 2023 Tenn. 
App. LEXIS 21 (Tenn. Ct. App. Jan. 23, 2023). 


9. —Support of Child. 
Mother admitted that it was her own choice 
not to pay child support even though she had 
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the money to do so and despite having no bills 
of her own, and as such, based on the mother’s 
own testimony, it did not appear that her fail- 
ure to support was due to circumstances out- 
side of her control, but rather, was due to her 
own willfulness; there was clear and convincing 
evidence that supported the termination of the 
mother’s parental rights on the ground of aban- 
donment as a result of a failure to support. In re 
Morgan R., — S.W.3d —, 2022 Tenn. App. 
LEXIS 215 (Tenn. Ct. App. June 2, 2022). 

Termination of mother’s rights was improper 
based on her willful failure to support; while 
the trial court accepted testimony that mother 
failed to provide court-ordered support, there 
was scant evidence introduced regarding her 
ability to do so and, thus, the evidence was less 
than clear and convincing that her failure to 
pay support was willful. In re Connor B., — 
S.W.3d —, 2022 Tenn. App. LEXIS 258 (Tenn. 
Ct. App. July 6, 2022). 

Although the trial court properly terminated 
the mother’s parental rights on other grounds, 
termination of her rights based on abandon- 
ment by failure to support was improper as she 
sent the children’s respective foster families 
money and gifts in-kind. In re Jamarcus K., — 
S.W.3d —, 2022 Tenn. App. LEXIS 346 (Tenn. 
Ct. App. Aug. 30, 2022). 

Mother had the means to pay support for the 
child but failed to do so, and there was insuffi- 
cient support for the mother’s claim that she 
did not act willfully, such that the appellate 
court affirmed the trial court’s finding of a 
ground for termination on the basis of abandon- 
ment by failure to support. In re Grayson M., — 
S.W.3d —, 2022 Tenn. App. LEXIS 356 (Tenn. 
Ct. App. Sept. 12, 2022). 

Trial court properly found by clear and con- 
vincing evidence the ground of abandonment by 
failure to financially support the child for ter- 
mination of the father’s parental rights; the 
father received social security benefits for the 
child during the relevant four-month period, 
and during that time, the father was having no 
contact with the child, so the money clearly was 
not spent for the benefit of the child. In re Hope 
G., — S.W.3d —, 2022 Tenn. App. LEXIS 373 
(Tenn. Ct. App. Sept. 23, 2022). ' 

Clear and convincing evidence supported the 
trial court’s determination that the mother 
abandoned the children by failing to pay sup- 
port because petitioner testified that they re- 
ceived zero financial support from the mother 
for the children during the four months imme- 
diately preceding the filing of the termination 
of parental rights petition. In re Joshua M., — 
S.W.3d —, 2022 Tenn. App. LEXIS 386 (Tenn. 
Ct. App. Oct. 3, 2022). 

Evidence clearly and convincingly estab- 
lished the ground of abandonment by failure to 
support, T.C.A. § 36-1-113(g)(1), as the mother 
could not provide an explanation as to why she 
did not provide any monetary support for the 
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children in the relevant four-month period be- 
tween September 2019 and January 2020. In re 
Travionna W., — S.W.3d —, 2022 Tenn. App. 
LEXIS 399 (Tenn. Ct. App. Oct. 14, 2022). 

Termination of mother’s rights was proper 
based on abandonment by failure to support; 
she did not pay support during either the 
four-month period prior to the original petition 
or the amended petition, and as she was ca- 
_pable of employment during at least a portion 
of her chosen four-month period, the trial court 
did not err in finding that she failed to show a 
lack of willfulness in her non-payment of sup- 
port. Regardless of the four-month period at 
issue, she failed to support the children as 
required. In re Estrella A., — S.W.3d —, 2022 
Tenn. App. LEXIS 447 (Tenn. Ct. App. Nov. 21, 
2022). 


10. —Failure to Visit. 

Trial court properly determined that clear 
and convincing evidence supported the deter- 
mination that a mother had abandoned her 
child by failing to visit her because she did not 
visit the child at all during the determinative 
period; the actions of the Tennessee Depart- 
ment of Children’s Services did not constitute a 
significant restraint of or interference with the 
mother’s efforts to visit the child since it at- 
tempted to facilitate visitation in person, via 
telephone, or via video conference. In re Bonnie 
E., — S.W.3d —, 2022 Tenn. App. LEXIS 192 
(Tenn. Ct. App. May 19, 2022). 

Termination of mother’s rights was proper 
based on her willful failure to visit; although 
there was a no-contact order, the order permit- 
ted mother to petition the court for a change in 
visitation and she admitted that she had made 
no attempts to petition the trial court for visi- 
tation, such that her voluntary failure to act 
was willful. In re Connor B., — S.W.3d —, 2022 
Tenn. App. LEXIS 258 (Tenn. Ct. App. July 6, 
2022). 

Mother had not seen the child since Novem- 
ber of 2017, and despite her contentions that 


purported threats from the grandparents pre- 


vented her from seeking visitation, the appel- 
late court did not find this alone sufficient to 
show a lack of willfulness on the mother’s part, 
especially considering the passage of time be- 
tween the last time she saw the child and the 
filing of the termination petition and consider- 
ing the fact that she had pursued no legal 
action to enforce visitation rights. In re Gray- 
son M., — S.W.3d —, 2022 Tenn. App. LEXIS 
356 (Tenn. Ct. App. Sept. 12, 2022). 

Trial court erred in terminating a father’s 
parental rights on the ground of abandonment 
by failure to visit the child; the mother’s pause 
of the father’s visits and her admission that she 
would not have allowed the father to visit if he 
had requested to do so, in addition to the 
father’s filing a motion for contempt and peti- 
tion for parenting plan, demonstrated that the 
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father met his burden of proof of establishing 
by a preponderance of evidence that his failure 
to visit was not willful. In re Hope G., — S.W.3d 
—, 2022 Tenn. App. LEXIS 373 (Tenn. Ct. App. 
Sept. 23, 2022). 

Termination of father’s parental rights was 
proper as the Department of Children’s Ser- 
vices proved abandonment by incarcerated par- 
ent under T.C.A. § 36-1-113(g)(1) based on fa- 
ther’s failure to meet his burden to show his 


failure to visit his children was not willful since 


he said he lacked gas money for the eight hour 
drive to visit them, but he had been offered gas 
cards as part of his permanency plan. In re 
Trenton B., — S.W.3d —, 2023 Tenn. App. 
LEXIS 28 (Tenn. Ct. App. Jan. 27, 2023). 


15. Termination of Parental Rights. 

Trial court did not err in finding that clear 
and convincing evidence supported the finding 
of severe child abuse as a ground for termina- 
tion of a mother’s parental rights because the 
mother had used methamphetamine and mari- 
juana while pregnant; the mother acknowl- 
edged at trial that her “drugs of choice” at the 
time of the child’s birth were methamphet- 
amine and marijuana, and the child tested 
positive for methamphetamine at birth. In re 
Bonnie E., — S.W.3d —, 2022 Tenn. App. 
LEXIS 192 (Tenn. Ct. App. May 19, 2022). 

Juvenile court properly determined that ter- 
mination of the mother’s parental rights was in 
the child’s best interests, pursuant to T.C.A. 
§ 36-1-113, because the mother engaged in 
criminal activity and incurred several charges 
against her related to drugs; at the time of the 
hearing, the mother had not had any visitation 
or other contact with the child in almost three 
years; and the mother was required to complete 
a mental health assessment, but she never 
provided proof of that assessment. In re Des- 
tiny C., — S.W.3d —, 2022 Tenn. App. LEXIS 
245 (Tenn. Ct. App. June 24, 2022). 

Termination of a mother’s parental rights on 
all five statutory grounds was affirmed because 
the combined weight of the proven facts 
amounted to clear and convincing evidence that 
termination of the mother’s parental rights was 
in the best interest of the children as the 
mother provided no assistance to the children 
nor established a meaningful relationship with 
them. In re Damium F., — S.W.3d —, 2022 
Tenn. App. LEXIS 304 (Tenn. Ct. App. Aug. 4, 
2022). 

Ground of severe child abuse was proven 
against a mother by clear and convincing evi- 
dence because the child tested positive for 
methamphetamine, and the mother, who lived 
with a man who used methamphetamine, 
tested positive for methamphetamine upon his 
removal; the child’s exposure to methamphet- 
amine occurred as a result of his living in an 
environment in which methamphetamine was 
being used while in the mother’s care. In re 
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Rufus C., — S.W.3d —, 2022 Tenn. App. LEXIS 
355 (Tenn. Ct. App. Sept. 12, 2022). 

In a case involving termination of the father’s 
parental rights, clear and convincing evidence 
did not support the trial court’s finding of the 
statutory abandonment ground of failure to 
support under T.C.A. § 36-1-102(1)(I) because 
the agency presented no evidence related to the 
father’s expenses during the determinative pe- 
riod. The trial: court properly terminated the 
father’s parental rights, because he failed to 
provide the children with a suitable home un- 
der T.C.A. § 36-1-102(1)(A)(ii) and did not ad- 
dress his mental health issues. In re Stephen 
H., — S.W.3d —, 2022 Tenn. App. LEXIS 494 
(Tenn. Ct. App. Dec. 22, 2022). 


16. Determination of Abandonment. 
Trial court’s ruling that the mother aban- 
doned the child by failing to support him during 
the relevant period was proper because the 
mother admitted that she did not provide any 
monetary support for the benefit of the Child in 
September 2019, October 2019, November 
2019, December 2019, or January 2020. In re 
Rhyder C., — S.W.3d —, 2022 Tenn. App. 
LEXIS 280 (Tenn. Ct. App. July 21, 2022). 


17. Wanton Disregard. 

Wanton disregard was not shown; the proof 
presented did not establish that mother was 
incarcerated at the time the petition to termi- 
nate was filed or for part of the four months 
preceding the filing of the petition to terminate. 
In re Connor B., — S.W.3d —, 2022 Tenn. App. 
LEXIS 258 (Tenn. Ct. App. July 6, 2022). 

Clear and convincing evidence showed that 
the mother’s pre-incarceration conduct demon- 
strated a wanton disregard for the child’s wel- 
fare, sufficient for the abandonment ground for 
termination of parental rights because, prior to 
the mother’s incarceration, , she received a 
sentence of eight years of community correc- 
tions for her guilty plea to two counts of at- 
tempted child neglect related to her exposure of 
her other children to drugs. Although the child 
at issue was not born drug-exposed, she tested 
positive for THC and methamphetamines 
within a few months of her birth. In re Ka- 
myiah H., —S.W.3d —, 2022 Tenn. App. LEXIS 
418 (Tenn. Ct. App. Nov. 2, 2022). 

Court found no merit in father’s argument 
that the trial court erred in terminating his 
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parental rights under T.C.A. § 36-1-113(g)(6) 
because it failed to make a finding of wanton 
disregard for the children’s welfare at the time 
the offense resulting in incarceration was com- 
mitted; this ground did not require a finding of 
wanton disregard, and T.C.A. § 36-1- 
102(1)(A)Gv), which father cited, applied to 
abandonment, which was not alleged nor found 
in this case. In re Bentley J., —S.W.3d —, 2022 
Tenn. App. LEXIS 419 (Tenn. Ct. App. Nov. 1, 
2022). 

Juvenile court did not err in terminating the 
father’s parental rights under T.C.A. § 36-1- 
113 because clear and convincing evidence sup- 
ported the juvenile court’s finding that the 
father’s conduct exhibited wanton disregard for 
the children’s welfare under T.C.A. § 36-1- 
102(1)(A)Gv) and that termination was appro- 
priate under § 36-1-113(g)(14), and the com- 
bined weight of the proven facts amounted to 
clear and convincing evidence that termination 
was in the children’s best interest under 
§ 36-1- 113G) as the children had been in either 
a family placement or foster care for almost 
three years, and the foster parents, who wished 
to adopt, gave the children the earliest possible 
chance at permanency. In re Melvin M., — 
S.W.3d —, 2022 Tenn. App. LEXIS 456 (Tenn. 
Ct. App. Nov. 28, 2022). 


19. Abandonment. 

Mother abandoned the child by willfully fail- 
ing to visit during the requisite four-month 
period even though she was permitted to visit 
the child; during the times she was not incar- 
cerated, she made no effort to visit with the 
child, and the trial court properly concluded 
that the mother had willfully failed to visit the 
child during the relevant time period. In re 
Morgan R., — S.W.38d —, 2022 Tenn. App. 
LEXIS 215 (Tenn. Ct. App. June 2, 2022). 

Record supported the trial court’s finding 
that both the mother and the father were 
incarcerated during all or part of the four 
consecutive months immediately preceding the 
filing of the action and that their criminal 
behavior, substance abuse, and general failure 
to support or supervise the children constituted 
a wanton disregard for the welfare of the chil- 
dren, supporting termination of their parental 
rights based on abandonment. In re Ellie G., — 
S.W.3d —, 2022 Tenn. App. LEXIS 262 (Tenn. 
Ct. App. July 7, 2022). , 


36-1-113. Termination of parental or guardianship rights. 


NOTES TO DECISIONS 


ANALYSIS 


ae Procedural Matters. 
11. Findings of Fact. 


15. Persistent Conditions. 

16. Abandonment. 

17. Substantial Noncompliance. 
18. Incarcerated Parent. 
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19. Parent’s Mental Condition. 

20. Child Support. 

21. Child Abuse. 

22. Failure to Manifest an Ability and Will- 
ingness to Assume Custody or Financial 
Responsibility. ; 

23. Best Interests of Children. 

27. Termination Proper. 

30. Due Process. 

32. Putative Father. 


7. Procedural Matters. 

Chancery court abused the court’s discretion 
in suspending a mother’s visitation rights be- 
cause the court concluded that it was appropri- 
ate to cease visitation as that was the court’s 
policy once a termination of parental rights 
petition was filed. Moreover, supervised visita- 
tion was reasonably available as a less restric- 
- tive alternative in that it was undisputed that 
the mother had been consistently attending 
supervised visits with the child before and after 
the child’s foster parents filed the termination 
petition. In re Scarlett F., — S.W.3d —, 2022 
Tenn. App. LEXIS 363 (Tenn. Ct. App. Sept. 16, 
2022). 


11. Findings of Fact. 

Chancery court made very few findings of 
fact relevant to the ground of abandonment and 
failed to make a specific finding as to whether 
mother’s failure to visit or support occurred in 
the four-month period; although the findings 
did state that aunt and uncle had established 
abandonment, the court had previously de- 
clined to conclude that mere legal conclusions 
were sufficient to satisfy T.C.A. § 36-1-113(k). 
Thus, the termination order was vacated and 
the case was remanded. In re Khloe O., — 
S.W.3d —, 2022 Tenn. App. LEXIS 234 (Tenn. 

Ct. App. June 16, 2022). 

' Court vacated the trial court’s termination of 
parental rights judgment by reason of insuffi- 
cient findings of fact; the trial court’s written 
order did not include any factual findings in 
support of its legal conclusions that grounds for 
termination existed. Although the trial court’s 
order appeared to provide certain factual find- 
ings in its analysis of the best interest factors, 
the court declined to parse through the trial 
court’s best interest analysis for factual find- 
ings. In re Skylar M., — S.W.3d —, 2022 Tenn. 
App. LEXIS 306 (Tenn. Ct. App. Aug. 4, 2022). 

As to the second prong requiring a finding of 
a risk of substantial harm, the appellate court 
found no such specific determination in the 
trial court’s order, and neither the grandpar- 
ents nor the guardian ad litem addressed this 
omission on appeal; because the trial court 
failed to make sufficient findings of fact and 
conclusions of law as to this ground for termi- 
nation, the ruling had to be vacated. In re 
Grayson M., — S.W.3d —, 2022 Tenn. App. 
LEXIS 356 (Tenn. Ct. App. Sept. 12, 2022). 


36-1-113 


Father was entitled to have the order termi- 
nating his parental rights vacated because the 
trial court failed to make specific findings of 
fact in its order as required by this section. In 
re Isaiah D., — S.W.3d —, 2022 Tenn. App. 
LEXIS 430 (Tenn. Ct. App. Nov. 9, 2022). 

Court considered the children’s best interests 
despite the trial court’s somewhat deficient best 
interest findings; the trial court’s order con- 
tained findings as to best interests, and while 
the trial court did not tie its findings to the 
relevant factors, the trial court did consider the 
majority of the best interest factors. Thus, the 
trial court’s order was sufficient to meet the 
requirements of the statute and to facilitate 
meaningful appellate review. In re Estrella A., 
— $:.W.3d —, 2022 Tenn. App. LEXIS 447 
(Tenn. Ct. App. Nov. 21, 2022). 


15. Persistent Conditions. 

Trial court did not err in finding that clear 
and convincing evidence supported the finding 
of persistence of the conditions that led to 
removal of the child from the mother’s home or 
physical or legal custody as a ground for termi- 
nation of a mother’s'parental rights because the 
child was removed from the mother’s custody 
five days following birth and had not been in 
her custody for over a year without any im- 
provement in the mother’s conditions; further- 
more, the mother was incarcerated at the time 
of trial. In re Bonnie E., — S.W.3d —, 2022 
Tenn. App. LEXIS 192 (Tenn. Ct. App. May 19, 
2022). 

Record contained clear evidence that the con- 
ditions preventing the child’s safe return per- 
sisted, as mother lacked an appropriate home, 
plus there was little likelihood that the condi- 
tions would be remedied in the near future, as 
mother did not make progress on her substance 
abuse and mental health issues and took steps 
to educate herself only after the filing of the 
petition to terminate, plus the child was bonded 
with petitioners, who provided a stable home, 
and their son and petitioners wanted to adopt 
him. In re Connor B., — S.W.3d —, 2022 Tenn. 
App. LEXIS 258 (Tenn. Ct. App. July 6, 2022). 

Where severe child abuse had been estab- 
lished, although mother had made some posi- 
tive improvement in her life, including obtain- 
ing employment and_ suitable housing, 
persistent conditions were properly found be- 
cause of her lack of candor with her counselors 
as well as her persistent refusal to fully ac- 
knowledge her role in the abuse of her children. 
In re Hope H., — S.W.3d —, 2022 Tenn. App. 
LEXIS 260 (Tenn. Ct. App. July 6, 2022). 

There was clear and convincing evidence to 
support the trial court’s termination of the 
mother’s parental rights on the ground of per- 
sistence of the conditions that led to the chil- 
dren’s removal from her custody because one of 
the primary issues was the mother’s drug use 
and, based on her positive test for methamphet- 


36-1-113 


amine on the first day of the hearing, that issue 
persisted. The mother’s living situation had not 
stabilized during the course of the proceedings 
and it did not appear that she would be able to 
remedy the persistent conditions at any early 
date so as to make it safe for the children to 
return to her care and custody. In re Ellie G., — 
S.W.3d —, 2022 Tenn. App. LEXIS 262 (Tenn. 
Ct. App. July 7, 2022). 

Trial court properly terminated the mother’s 
and the father’s parental rights based on per- 
sistence of conditions as the parents continued 
to test positive for illegal substances through- 
out the case and on several occasions refused 
help to address the issue; the father was par- 
ticularly recalcitrant about seeking any treat- 
ment; while the mother eventually completed a 
30-day program, that was not done until nearly 
two years after the children’s removal, and one 
year after the petition for termination was 
filed; and the mother refused the follow-up 
recommendations from the program and testi- 
fied that she would rather stay in jail and 
flatten her sentence than continue in a reha- 
bilitation program. In re Jamarcus K., — 
S.W.3d —, 2022 Tenn. App. LEXIS 346 (Tenn. 
Ct. App. Aug. 30, 2022). 

Ground of persistent conditions was proven 
against a mother by clear and convincing evi- 
dence; the child was removed from her custody 
for a period longer than six months, her inabil- 
ity to care for the child persisted and would 
lead to the child being subjected to further 
abuse and neglect, there was little likelihood 
the conditions would be remedied, and the 
continuation of the mother’s and child’s rela- 
tionship diminished his chance of early integra- 
tion into a safe, stable, and permanent home. In 
re Rufus C., — S.W.3d —, 2022 Tenn. App. 
LEXIS 355 (Tenn. Ct. App. Sept. 12, 2022). 

Termination of a mother’s parental rights on 
the ground of persistence of conditions was 
inappropriate because the foster parents failed 
to prove that conditions persisted so that the 
child could not be safely returned to the mother 
in the near future in that, in the two years 
following the removal of the child, the mother 
made tremendous efforts to demonstrate that 
the child could be safely returned to the moth- 
er’s custody by completing all of the perma- 
nency plans’ requirements, by being sober, and 
by obtaining employment and housing. In re 
Scarlett F., — S.W.3d —, 2022 Tenn. App. 
LEXIS 363 (Tenn. Ct. App. Sept. 16, 2022). 

Clear and convincing evidence did not sup- 
port the trial court’s determination that termi- 
nation of the mother’s rights based on failure to 
manifest an ability and willingness to person- 
ally assume custody was proper because peti- 
tioners provided no evidence establishing 
whether the mother was still using drugs at the 
time of the hearing. In re Joshua M., — S.W.3d 
—, 2022 Tenn. App. LEXIS 386 (Tenn. Ct. App. 
Oct. 3, 2022). 
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Clear and convincing evidence did not sup- 
port the trial court’s determination that termi- 
nation of the mother’s rights based on persis- 
tence of conditions was proper because 
petitioners did not testify about when the emer- 
gency order removing the children from the 
mother’s custody was entered and the order 
was not introduced into evidence. In re Joshua 
M., — S.W.3d —, 2022 Tenn. App. LEXIS 386 
(Tenn. Ct. App. Oct. 3, 2022). 

Termination of the mother’s parental rights 
based on persistence of conditions was sup- 
ported by clear and convincing evidence be- 
cause there was no dispute that the child was 
removed from mother’s custody due to drug 
exposure. Although the mother testified that 
she had been sober since her incarceration, her 
sobriety was unquestionably aided by the fact 
she was incarcerated and nothing in the record 
indicated that the mother could remain sober 
once released from prison. In re Kamyiah H., — 
S.W.3d —, 2022 Tenn. App. LEXIS 418 (Tenn. 
Ct. App. Nov. 2, 2022). 

Juvenile court did not err in finding that 
proof for parental rights termination on the 
ground of persistent conditions because the 
chief condition that led to the child’s removal 
was domestic violence, which was still an issue. 
In addition to the domestic violence, there were 
concerns about the mother’s mental health, 
namely her anger issues and her ability to 
parent by herself. In re Joseph D., — S.W.3d —, 
2022 Tenn. App. LEXIS 431 (Tenn. Ct. App. 
Nov. 10, 2022). 

In a termination of parental rights case, 
sufficient evidence supported the trial court’s 
finding that the conditions leading to the child’s 
removal continued to persist at the time of trial 
because the mother’s pattern of relapsing drug 
use remained a problem even though she had 
been given three years to achieve and maintain 
sobriety. Clear and convincing evidence estab- 
lished that termination of the mother’s paren- 
tal rights was in the child’s best interest, be- 
cause she used illegal drugs and faced re- 
incarceration due to a pending criminal 
indictment. In re Elijah F., — S.W.3d —, 2022 
Tenn. App. LEXIS 432 (Tenn. Ct. App. Nov. 10, 
2022). 

Termination of mother’s rights was proper 
based on persistence of conditions; mother con- 
tinued to deny that one child was the victim of 
sexual abuse, causing the court to have little 
faith that the mother would now protect her 
children from abuse, plus mother lacked stabil- 
ity, sufficient housing, and income. Approxi- 
mately three years had elapsed from the time 
that the children had been removed and the 
conditions were unlikely to be remedied at a 
later date. In re Estrella A., — S.W.3d —, 2022 
Tenn. App. LEXIS 447 (Tenn. Ct. App. Nov. 21, 
2022). 

Trial court improperly terminated a mother’s 
parental rights due to persistent conditions 
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because the children had been removed via a 
protective custody order prior to the Depart- 
ment of Children’s Services filing of a petition 
to adjudicate the children as dependent and 
neglected. In re Anna W., — S.W.3d —, 2022 
Tenn. App. LEXIS 486 (Tenn. Ct. App. Dec. 20, 
2022). 

Trial court did not err in terminating a moth- 
er’s parental rights on the ground of persistent 
conditions because the children were removed 
from the mother’s home in 2019 as a result of a 
domestic dispute where the mother stabbed one 
of the biological fathers, she had not completed 
domestic violence training, she was in jail, and 
the earliest date at which the conditions could 
be remedied was upon the mother’s expected 
release in 2023. In re Jackson R., — S.W.3d —, 
2023 Tenn. App. LEXIS 21 (Tenn. Ct. App. Jan. 
23, 2023). 

Termination of mother’s parental rights was 
appropriate under T.C.A. § 36-1-113(g)(3) be- 
cause at the time of trial, the children had been 
removed from her custody for well over six 
months. Additionally, domestic abuse, mental 
health issues, and drug addiction continued to 
persist. In re Ethan W., — S.W.3d —, 2023 
Tenn. App. LEXIS 26 (Tenn. Ct. App. Jan. 26, 
2023). 


16. Abandonment. 

Trial court did not err by finding that the 
father’s parental rights should be terminated 
on the ground of abandonment by failure to 
support, as the evidence showed that, with the 
exception of periods of incarceration, the proof 
established that the father maintained gainful 
employment and received two stimulus checks 
during the COVID-19 pandemic but conceded 
he did not use any of the money to pay child 
support. In re Arianna B., — 8.W.3d —, 2022 
Tenn. App. LEXIS 183 (Tenn. Ct. App. May 11, 
2022). 

Trial court properly determined that clear 
and convincing evidence supported the deter- 
mination that a mother had abandoned her 
child by failing to visit her because she did not 
visit the child at all during the determinative 
period; the actions of the Tennessee Depart- 
ment of Children’s Services did not constitute a 
significant restraint of or interference with the 
mother’s efforts to visit the child since it at- 
tempted to facilitate visitation in person, via 
telephone, or via video conference. In re Bonnie 
E., — S.W.3d —, 2022 Tenn. App. LEXIS 192 
(Tenn. Ct. App. May 19, 2022). 

Termination of mother’s rights was proper 
based on her willful failure to visit; although 
there was a no-contact order, the order permit- 
ted mother to petition the court for a change in 
visitation and she admitted that she had made 
no attempts to petition the trial court for visi- 
tation, such that her voluntary failure to act 
was willful. In re Connor B., — $.W.3d —, 2022 
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Tenn. App. LEXIS 258 (Tenn. Ct. App. July 6, 
2022). 

Ground of abandonment by failure to provide 
a suitable home was not applicable as this was 
a private action, but even assuming the ground 
was applicable, the evidence was less than 
clear and convincing that mother abandoned 
her child by failure to provide a suitable home; 
the record included no testimony detailing ser- 
vices offered to assist mother with finding a 
suitable home. In re Connor B., — S.W.3d —, 
2022 Tenn. App. LEXIS 258 (Tenn. Ct. App. 
July 6, 2022). 

Wanton disregard was not shown; the proof 
presented did not establish that mother was 
incarcerated at the time the petition to termi- 
nate was filed or for part of the four months 
preceding the filing of the petition to terminate. 
In re Connor B., — S.W.3d —, 2022 Tenn. App. 
LEXIS 258 (Tenn. Ct. App. July 6, 2022). 

Record supported the trial court’s finding 
that both the mother and the father were 
incarcerated during all or part of the four 
consecutive months immediately preceding the 
filing of the action and that their criminal 
behavior, substance abuse, and general failure 
to support or supervise the children constituted 
a wanton disregard for the welfare of the chil- 
dren, supporting termination of their parental 
rights based on abandonment. In re Ellie G., — 
S.W.3d —, 2022 Tenn. App. LEXIS 262 (Tenn. 
Ct. App. July 7, 2022). 

Trial court’s ruling that the mother aban- 
doned the child by failing to support him during 
the relevant period was proper because the 
mother admitted that she did not provide any 
monetary support for the benefit of the Child in 
September 2019, October 2019, November 
2019, December 2019, or January 2020. In re 
Rhyder C., — S.W.3d —, 2022 Tenn. App. 
LEXIS 280 (Tenn. Ct. App. July 21, 2022). 

Trial court properly terminated the mother’s 
and the father’s parental rights based on aban- 
donment for the failure to provide a suitable 
home as the Tennessee Department of Chil- 
dren’s Services attempted to assist the parents 
in establishing a suitable home, but they were 
ultimately unable to do so; and it was not clear 
by the time of trial that the parents had 
stopped using drugs. In re Jamarcus K., — 
S.W.3d —, 2022 Tenn. App. LEXIS 346 (Tenn. 
Ct. App. Aug. 30, 2022). 

In light of an ambiguity in the juvenile 
court’s order terminating a mother’s parental 
rights, the ground of abandonment by failure to 
provide a suitable home was not proven by 
clear and convincing evidence; the juvenile 
court’s statement that the ground was dis- 
missed clashed with its earlier factual findings 
wherein the court found that the ground was 
proven, and the juvenile court did not incorpo- 
rate or attach its oral ruling from trial into its 
order. In re Rufus C., — $.W.3d —, 2022 Tenn. 
App. LEXIS 355 (Tenn. Ct. App. Sept. 12, 2022). 
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Trial court erred in terminating a father’s 
parental rights on the ground of abandonment 
by failure to visit the child; the mother’s pause 
of the father’s visits and her admission that she 
would not have allowed the father to visit if he 
had requested to do so, in addition to the 
father’s filing a motion for contempt and peti- 
tion for parenting plan, demonstrated that the 
father met his burden of proof of establishing 
by a preponderance of evidence that his failure 
to visit was not willful. In re Hope G., —S.W.3d 
—, 2022 Tenn. App. LEXIS 373 (Tenn. Ct. App. 
Sept. 23, 2022). 

Trial court properly found by clear and con- 
vincing evidence the ground of abandonment by 
failure to financially support the child for ter- 
mination of the father’s parental rights; the 
father received social security benefits for the 
child during the relevant four-month period, 
and during that time, the father was having no 
contact with the child, so the money clearly was 
not spent for the benefit of the child. In re Hope 
G., — 8.W.3d —, 2022 Tenn. App. LEXIS 373 
(Tenn. Ct. App. Sept. 23, 2022). 

Trial court did not err by terminating the 
mother’s parental rights based on abandon- 
ment for failure to visit because it found that 
the mother participated in one or possibly two 
visits during the four-month period and, thus, 
willfully failed to visit her child. Further, she 
abandoned the child by failing to provide sup- 
port because the mother had not made any 
payments toward the child support to date even 
though she testified that she knew the child 
needed financial support. In re Kailyn B., — 
S.W.3d —, 2022 Tenn. App. LEXIS 401 (Tenn. 
Ct. App. Oct. 17, 2022). 

Trial court properly found that the mother 
had abandoned her child because the evidence 
was clear that she willfully failed to visit during 
the four months preceding the filing of the 
petition. She never tried to contact the child, 
she only sent a few cards and presents. to the 
maternal grandparents, which were not deliv- 
ered, and she did not actively pursue her legal 
remedies. In re Kendall K., — S.W.3d —, 2022 
Tenn. App. LEXIS 402 (Tenn. Ct. App. Oct. 18, 
2022). 

Clear and convincing evidence showed that 
the mother’s pre-incarceration conduct demon- 
strated a wanton disregard for the child’s wel- 
fare, sufficient for the abandonment ground for 
termination of parental rights because, prior to 
the mother’s incarceration, , she received a 
sentence of eight years of community correc- 
tions for her guilty plea to two counts of at- 
tempted child neglect related to her exposure of 
her other children to drugs. Although the child 
at issue was not born drug-exposed, she tested 
positive for THC and methamphetamines 
within a few months of her birth. In re Ka- 
myiah H., — S.W.3d —, 2022 Tenn. App. LEXIS 
418 (Tenn. Ct. App. Nov. 2, 2022). 
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Juvenile court did not err in finding proof for 
parental rights termination on the ground of 
abandonment for failure to provide a suitable 
home because, while the mother had an appro- 
priate “physical living location,” it remained 
unsuitable for the child. Although there was no 
issue with the use of illegal drugs in the home, 
there were still concerns about domestic vio- 
lence within the home. In re Joseph D., — 
S.W.3d —, 2022 Tenn. App. LEXIS 431 (Tenn. 
Ct. App. Nov. 10, 2022). 

Termination of mother’s rights was proper 
based on abandonment by failure to establish a 
suitable home; one home study found that the 
children could not live there because of moth- 
er’s boyfriend’s history and substance abuse, 
and even if her home was safe, she failed a drug 
test on the eve of trial and ignored warnings 
about the children’s grandfather, which re- 
sulted in her daughter being sexually abused, 
and it did not appear that mother had the 
knowledge and skills necessary to prevent 
sexual abuse from occurring in the future. In re 
Estrella A., — S.W.3d —, 2022 Tenn. App. 
LEXIS 447 (Tenn. Ct. App. Nov. 21, 2022). 

Termination of the parental rights of the 
mother was proper because the mother failed to 
provide a safe or suitable home for the child 
where the mother was found to have subjected 
the child to severe abuse and the mother failed 
to complete a required psychiatric assessment. 


In re Aubree D., — S.W.3d —, 2023 Tenn. App. 


LEXIS 12 (Tenn. Ct. App. Jan. 11, 2023). 


17. Substantial Noncompliance. 

Termination of a mother’s parental rights on 
the ground of substantial noncompliance with 
the statement of responsibilities in a perma- 
nency plan was inappropriate because the evi- 
dence showed that the mother was in compli- 
ance with the permanency plans. Therefore, 
the appellate court was unable to determine on 
what basis the chancery court concluded that 
the foster parents proved this ground by clear 
and convincing evidence. In re Scarlett F., — 
S.W.3d —, 2022 Tenn. App. LEXIS 363 (Tenn. 
Ct. App. Sept. 16, 2022). 

There was no error in terminating the moth- 
ers parental rights because, although the 
mother worked hard to comply with her initial 
permanency plan, the services were not work- 
ing. Given the degree of her noncompliance and 
the weight assigned to requirements related to 
domestic violence issues, which was the very 
thing that led to the child’s removal, the mother 
was substantially noncompliant with the per- 
manency plan. In re Joseph D., — S.W.3d —, 
2022 Tenn. App. LEXIS 431 (Tenn. Ct. App. 
Nov. 10, 2022). 

There was clear and convincing evidence to 
support the finding that mother was in sub- 
stantial noncompliance with the permanency 
plans because mother failed to comply with 
practically all of the requirements other than 
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taking one medical evaluation with no follow- 
up, and attending two virtual sessions with one 
of the children. In re Anna W., — S.W.3d —, 
2022 Tenn. App. LEXIS 486 (Tenn. Ct. App. 
Dec. 20, 2022). 

Mother’s noncompliance was substantial un- 
der T.C.A. § 36-1-113(g)(2) in light of the im- 
portance of the requirements to her overall 
permanency plan and the evidence clearly and 
convincingly supported that ground for termi- 
nation of parental rights; much of her early 
progress unraveled after her relapse, she did 
not follow the treatment recommendations of 
her alcohol and drug assessment and she pri- 
oritized her relationship with the father over 
her children. In re Ethan W., — S.W.3d —, 2023 
Tenn. App. LEXIS 26 (Tenn. Ct. App. Jan. 26, 
2023). 


18. Incarcerated Parent. 

In a termination of parental rights case, the 
statutory requirements were fully satisfied, 
and there was no basis for reversal on this issue 
because it appeared that any issues with the 
father’s connection to the hearing were ad- 
dressed and resolved immediately such that he 
was able to fully participate in the hearing, and 
neither the father, nor his attorney, asked the 
trial court to continue the hearing or for any 
other. relief. In re Bobby G. Jr., — S.W.3d —, 
2022 Tenn. App. LEXIS 285 (Tenn. Ct. App. 
July 25, 2022). 

Trial court erred when it terminated the 
father’s parental rights on the ground of aban- 
donment by an incarcerated parent by failure 
to support because the trial court did not 
specify the correct time period in its order, and 
there was sparse evidence concerning any sup- 
port the father may have provided during the 
relevant period. In re Bobby G. Jr., — S.W.3d 
—, 2022 Tenn. App. LEXIS 285 (Tenn. Ct. App. 
July 25, 2022). 

Juvenile court found by clear and convincing 
evidence grounds for termination of the father’s 
parental rights for failure to manifest an ability 
to assume custody as he had been incarcerated 
for more than five years and had a sentence of 
more than 10 years to serve for a felony convic- 
tion. Termination of parental rights was in the 
best interests of the children because the juve- 
nile court found that the father did not have a 
meaningful relationship with the children; they 
were doing very well in their foster home and 


their foster parents wanted to adopt them;. 


placement with the father was not in the chil- 
dren’s best interest because he engaged in 
criminal behavior and failed to provide any- 
thing beyond token support for the children. In 
re Navaiya R., — S.W.3d —, 2022 Tenn. App. 
LEXIS 369 (Tenn. Ct. App. Sept. 22, 2022). 
Trial court properly found that, based on the 
mother’s conviction for attempted aggravated 
child neglect, constituting severe child abuse of 
her other three children for exposing them to 
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drugs. Therefore, the finding that the mother 
was sentenced to more than two years’ impris- 
onment for conduct against a child that consti- 
tuted severe child abuse was proven for termi- 
nation of her parental rights by clear and 
convincing evidence. In re Kamyiah H., — 
S.W.3d —, 2022 Tenn. App. LEXIS 418 (Tenn. 
Ct. App. Nov. 2, 2022). 

Court found no merit in father’s argument 
that the trial court erred in terminating his 
parental rights under T.C.A. § 36-1-113(g)(6) 
because it failed to make a finding of wanton 
disregard for the children’s welfare at the time 
the offense resulting in incarceration was com- 
mitted; this ground did not require a finding of 
wanton disregard, and T.C.A. § 36-1- 
102(1)(A)Gv), which defendant cited, applied to 
abandonment, which was not alleged nor found 
in this case. In re Bentley J., — S.W.3d —, 2022 
Tenn. App. LEXIS 419 (Tenn. Ct. App. Nov. 1, 
2022). 

Termination of father’s parental rights was 
proper as the Department of Children’s Ser- 
vices proved abandonment by incarcerated par- 
ent: based on the father’s failure to meet his 
T.C.A. § 36-1-102(1)(1) burden to show his fail- 
ure to visit his children was not willful since he 
said he lacked gas money for the eight hour 
drive to visit them, but he had been offered gas 
cards as part of his permanency plan. In re 
Trenton B., — S.W.3d —, 2023 Tenn. App. 
LEXIS 28 (Tenn. Ct. App. Jan. 27, 2023). 


19. Parent’s Mental Condition. 

Juvenile court did not err in finding proof for 
parental rights termination on the ground of 
mental incompetence because, due to her men- 
tal health issues, the mother was presently 
unable to care for the child and she was un- 
likely to be able to care for him in the near 
future. The mother had generalized anxiety 
disorder, major depressive disorder, post-trau- 
matic stress disorder, and a mood disorder 
resulting in constant irate behavior, yelling, 
and profanities. In re Joseph D., — S.W.3d —, 
2022 Tenn. App. LEXIS 431 (Tenn. Ct. App. 
Nov. 10, 2022). 


20. Child Support. 

Termination of mother’s rights was improper 
based on her willful failure to support; while 
the trial court accepted testimony that mother 
failed to provide court-ordered support, there 
was scant evidence introduced regarding her 
ability to do so, and thus the evidence was less 
than clear and convincing that her failure to 
pay support was willful. In re Connor B., — 
S.W.3d —, 2022 Tenn. App. LEXIS 258 (Tenn. 
Ct. App. July 6, 2022). 

Trial court’s ruling that petitioners proved 
the ground of failure to manifest an ability and 
willingness to:assume custody or financial re- 
sponsibility was not proper because the trial 
court did not make a specific finding that peti- 
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tioners had proven by clear and convincing 
evidence that placing the child in the mother’s 
custody would pose a risk of substantial harm 
to the physical or psychological welfare of the 
child. In re Rhyder C., —S.W.3d —, 2022 Tenn. 
App. LEXIS 280 (Tenn. Ct. App. July 21, 2022). 

Although the trial court properly terminated 
the mother’s parental rights on other grounds, 
termination of her rights based on abandon- 
ment by failure to support was improper as she 
sent the children’s respective foster families 
money and gifts in-kind. In re Jamarcus K., — 
S.W.3d —, 2022 Tenn. App. LEXIS 346 (Tenn. 
Ct. App. Aug. 30, 2022). 

Clear and convincing evidence supported the 
trial court’s determination that the mother 
abandoned the children by failing to pay sup- 
port because petitioners testified that they re- 
ceived zero financial support from the mother 
for the children during the four months imme- 
diately preceding the filing of the termination 
of parental rights petition. In re Joshua M., — 
S.W.3d —, 2022 Tenn. App. LEXIS 386 (Tenn. 
Ct. App. Oct. 3, 2022). 


Evidence was less than clear and convincing 


that the mother willfully abandoned her child 
by failure to support because the father and the 
stepmother had the burden to prove the mother 
was able but unwilling to work but failed to do 
so. The mother was aware of her duty to sup- 
port her child, but she was unemployed during 
the relevant period and there was no evidence 
that she was willfully unemployed; she ex- 
plained that she was forced to quit her job 
because she lacked transportation. In re Kend- 
all K., —S.W.3d —, 2022 Tenn. App. LEXIS 402 
(Tenn. Ct. App. Oct. 18, 2022). 


Court properly found that the father failed to 


provide more than token support for the child 
because, although he was present at the child’s 
birth, he failed to assume a parental role in any 
significant way, and while the father had been 
incarcerated for most of the child’s life, in those 
periods where he was in a rehabilitation facility 
and working, he failed to provide anything for 
the child. In re Brylan S., — S.W.3d —, 2022 
Tenn. App. LEXIS 425 (Tenn. Ct. App. Nov. 3, 
2022). 

Termination of mother’s rights was proper 
based on abandonment by failure to support; 
she did not pay support during either the 
four-month period prior to the original petition 
or the amended petition, and as she was ca- 
pable of employment during at least a portion 
of her chosen four-month period, the trial court 
did not err in finding that she failed to show a 
lack of willfulness in her non-payment of sup- 
port. Regardless of the four-month period at 
issue, she failed to support the children as 
required. In re Estrella A., — S.W.3d —, 2022 
Tenn. App. LEXIS 447 (Tenn. Ct. App. Nov. 21, 
2022). 


21. Child Abuse. 
Trial court did not err in finding that clear 
and convincing evidence supported the finding 
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of severe child abuse as a ground for termina- 
tion of a mother’s parental rights because the 
mother had used methamphetamine and mari- 
juana while pregnant; the mother acknowl- 
edged at trial that her “drugs of choice” at the 
time of the child’s birth were methamphet- 
amine and marijuana, and the child tested 
positive for methamphetamine at birth. In re 
Bonnie E., — S.W.3d —, 2022 Tenn. App. 
LEXIS 192 (Tenn. Ct. App. May 19, 2022). 

Ground of severe child abuse was established 
on the basis of res judicata based on prior final 
orders in the underlying cases as well as by 
additional proof concerning mother’s severe 
abuse of the children by striking the children 
with a ruler and a stick and by encouraging the 
father’s acts of beating the children multiple 
times a day. In re Hope H., — 8.W.3d.—, 2022 
Tenn. App. LEXIS 260 (Tenn. Ct. App. July 6, 
2022). 

Trial court properly terminated the mother’s 
and the father’s parental rights based on severe 
abuse as the children were all adjudicated 
dependent and neglected by the trial court in 
October of 2019, and the trial court entered an 
order concluding that the mother and father 
severely abused the children due to the chil- 
dren’s exposure to methamphetamine. In re 
Jamarcus K., — S.W.3d —, 2022 Tenn. App. 
LEXIS 346 (Tenn. Ct. App. Aug. 30, 2022). _ 

Ground of severe child abuse was proven 
against a mother by clear and convincing evi- 
dence because the child tested positive for 
methamphetamine, and the mother, who lived 
with a man who used methamphetamine, 
tested positive for methamphetamine upon his 
removal; the child’s exposure to methamphet- 
amine occurred as a result of his living in an 
environment in which methamphetamine was 
being used while in the mother’s care. In re 
Rufus C., — S.W.3d —, 2022 Tenn. App. LEXIS 
355 (Tenn. Ct. App. Sept. 12, 2022). 

Chancery court properly determined that fos- 
ter parents proved the ground of severe child 
abuse for termination of a mother’s parental 
rights by clear and convincing evidence because 
the child’s positive drug screen showed that the 
mother exposed the child to drugs and the 
mother did not dispute the severe abuse find- 
ing. However, termination of parental rights 
was not appropriate because termination was 
not in the child’s best interests. In re Scarlett 
F., — §$.W.3d —, 2022 Tenn. App. LEXIS 363 
(Tenn. Ct. App. Sept. 16, 2022). 

Court found no error in the trial court’s 
finding of severe child abuse as against mother 
as a ground for termination of her parental 
rights, as in a prior order, the court found that 
the children were victims of severe child abuse 
by mother. In re Bentley J.. — S.W.3d —, 2022 
Tenn. App. LEXIS 419 (Tenn. Ct. App. Nov. 1, 
2022). 

Juvenile court did not err in finding proof for 
parental rights termination on the ground of 
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severe child abuse because a court entered an 
order finding clear and convincing evidence 
that the child’s older brother was dependent 
and neglected and was a victim of severe abuse 
at the hands of the mother. In re Joseph D., — 
S.W.3d —, 2022 Tenn. App. LEXIS 431 (Tenn. 
Ct. App. Nov. 10, 2022). 

Termination of mother’s rights was proper 
based on severe child abuse as she knowingly 
failed to protect one child from sexual abuse by 
her grandfather, who also sexually abused 
mother; mother was aware of grandfather’s 
propensity toward sexual abuse, was warned to 
prohibit contact between grandfather and her 
children, and yet still allowed one of her chil- 
dren to become his victim. In re Estrella A., — 
S.W.3d —, 2022 Tenn. App. LEXIS 447 (Tenn. 
Ct. App. Nov. 21, 2022). 


22. Failure to Manifest an Ability and 
Willingness to Assume Custody or Fi- 
nancial Responsibility. 

While failure to manifest an ability to as- 
sume custody was not alleged, it was tried by 
implied consent as mother did not object, and. 
there was clear evidence proving this ground; 
mother had not seen the child since January 
2017, she conceded she was not ready for cus- 
tody, she had little understanding of what it 
would take to assume financial responsibility of 
the child, and there was a risk of substantial 
harm to his psychological welfare if he was 
placed with mother, as he did not remember 
her. In re Connor B., — S.W.3d —, 2022 Tenn. 
App. LEXIS 258 (Tenn. Ct. App. July 6, 2022). 

Tennessee Department of Children’s Services 
met its burden of proof as to both parents’ 
failure to manifest, by act or omission, an 
ability and willingness to personally assume 
legal and physical custody or financial respon- 


sibility of the children because the children had. 


no meaningful relationship with the parents. 
The parents were unable to provide a stable, 
crime-free environment for the children, and 
there was a question as to whether they would 
be able to maintain any level of sobriety. In re 
Ellie G., — S.W.3d —, 2022 Tenn. App. LEXIS 
262 (Tenn. Ct. App. July 7, 2022). 

Trial court properly terminated the mother’s 
and the father’s parental rights based on a 
failure to manifest an ability and willingness to 
assume custody as the parents failed to take 
meaningful steps towards resolving their sub- 
stance abuse issues; and placing the children in 
the parents’ custody posed a risk of substantial 
harm to the physical welfare of the children. In 


re Jamarcus K., — S.W.3d —, 2022 Tenn. App. 


LEXIS 346 (Tenn. Ct. App. Aug. 30, 2022). 
Foster parents did not prove by clear and 
convincing evidence the ground for termination 
of a mother’s parental right of failure to mani- 
fest an ability and willingness to personally 
assume custody because the mother’s attempts 


to develop a meaningful bond with the child — 
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were wrongly impeded by other people and 
because the basis of the opinion testimony of a 
clinical psychologist who testified on behalf of 
the foster parents regarding a risk of psycho- 
logical harm was contradicted by other evi- 
dence in the record. In re Scarlett F., —- S.W.3d 
—, 2022 Tenn. App. LEXIS 363 (Tenn. Ct. App. 
Sept. 16, 2022). 

Given the mother’s sustained improvement, 
the evidence was less than clear and convincing 
that she failed to manifest an ability or willing- 
ness to assume custody or financial responsibil- 
ity for her child. The mother started drug 
treatment a month after the petition was filed, 
she moved into a sober living facility and com- 
pleted an intensive outpatient treatment pro- 
gram, and she found a steady job and resumed 
paying child support; by the last day of trial, 
she had been drug-free for almost two years. In 
re Kendall K., — 8.W.38d —, 2022 Tenn. App. 
LEXIS 402 (Tenn. Ct. App. Oct. 18, 2022). 

Trial court erred by finding that the mother 
failed to manifest either an ability or a willing- 
ness to assume custody or financial responsibil- 
ity of the child because, under the second 
prong, it failed to make any factual findings 
regarding a substantial risk of harm to the 
child if placed in the mother’s custody. That 
ground for termination was vacated. In re Ka- 
myiah H., — $.W.3d —, 2022 Tenn. App. LEXIS 
418 (Tenn. Ct. App. Nov. 2, 2022). 

Juvenile court did not err in finding proof for 
parental rights termination on the ground of 
failure to manifest, by act or omission, an 
ability and willingness to personally assume 
legal and physical custody or financial respon- 
sibility of the child because it was reasonable to 
believe that harm to the child’s welfare, such as 
witnessing a domestic violence incident, would 
occur again if he were placed in the mother’s 
home. Her continued involvement in domestic 
violence incidents and her inability to separate 
herself from her relationship with her par- 
amour were circumstances that demonstrated 
that the mother did not have the ability to 
assume custody of the child. In re Joseph D., — 
S.W.3d —, 2022 Tenn. App. LEXIS 431 (Tenn. 
Ct. App. Nov. 10, 2022). . 

Termination of mother’s rights was proper 
based on failure to manifest a willingness and 
ability to assume custody or financial responsi- 
bility; mother’s failure to remit support inde- 
pendent of payroll deductions supported a find- 
ing that she was unwilling to financially 
support the children, plus she continued to 
deny or minimize her fault in her daughter’s 
sexual abuse and there was a likelihood that 
she would once again fail to protect her children 
from abuse if they were returned to her. In re 
Estrella A., — S.W.3d —, 2022 Tenn. App. 
LEXIS 447 (Tenn. Ct. App. Nov. 21, 2022). 

Trial court did not err in terminating a moth- 
er’s parental rights on the ground of failure to 
manifest an ability and willingness to assume 
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custody by incorporating by reference specific 
findings of fact made in other sections of the 
decision because the court made numerous and 
specific written findings of fact which did not 
leave the appellate court wondering on what 
basis the trial court made its decision. In re 
Jackson R., — S.W.3d —, 2023 Tenn. App. 
LEXIS 21 (Tenn. Ct. App. Jan. 23, 2023). 


23. Best Interests of Children. 

Termination of the father’s parental rights 
was in the child’s best interest because the 
father had a long history of drug and alcohol 
abuse, which continued, had a history of violent 
behavior which may have led to one child’s 
nightmares and fear of the father, and was 
emotionally unstable. In re Arianna B., — 
S.W.3d —, 2022 Tenn. App. LEXIS 183 (Tenn. 
Ct. App. May 11, 2022). 

Evidence preponderated in favor of the trial 
court’s determination by clear and convincing 
evidence that termination of a mother’s paren- 
tal rights was in the best interest of the child 
because the child had spent nearly her entire 
life with the same foster family and had bonded 
with them, and the mother had persistent 
housing and substance abuse issues and was 
incarcerated at the time of trial. In re Bonnie 
E., — S.W.3d —, 2022 Tenn. App. LEXIS 192 
(Tenn. Ct. App. May 19, 2022). 

Appellate court acknowledged the steps the 
mother had taken to improve her life, but these 
efforts did not negate the trial court’s findings 
or the actions previously taken by the mother 
prior to the filing of the petition; the child did 
not recognize the mother and, instead, ac- 
knowledged the step-mother as her mother, and 
there was clear and convincing evidence in the 
record to support the trial court’s conclusion 
that it was in the child’s best interest to termi- 
nate the mother’s parental rights. In re Morgan 
R., — S.W.3d —, 2022 Tenn. App. LEXIS 215 
(Tenn. Ct. App. June 2, 2022). 

Trial court did not err in terminating a fa- 
ther’s rights because termination was in the 
children’s best interest under T.C.A. § 36-1- 
113(); he was incarcerated, he failed to comply 
with the permanency plan requirements, he 
had not maintained consistent visitation with 
the children, and the children were thriving 
with their foster parents. In re Addisyn P., — 
S.W.3d —, 2022 Tenn. App. LEXIS 237 (Tenn. 
Ct. App. June 16, 2022). 

Facts amounted to clear and convincing evi- 
dence that termination of parental rights, from 
her perspective, was in the child’s best interest 
because the father, who had been in prison for 
11 years, was already a complete stranger to 
her and, sadly, he had not demonstrated that he 
could serve as a beneficial influence in her life. 
In re C.T., —S.W.3d —, 2022 Tenn. App. LEXIS 
242 (Tenn. Ct. App. June 22, 2022). 

Juvenile court properly determined that ter- 
mination of the mother’s parental rights was in 
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the child’s best interests, pursuant to T.C.A. 
§ 36-1-113, because the mother engaged in 
criminal activity and incurred several charges 
against her related to drugs, at the time of the 
hearing, the mother had not had any visitation 
or other contact with the child in almost three 
years, and the mother was required to complete 
a mental health assessment, but she never 
provided proof of that assessment. In re Des- 
tiny C., — S.W.3d —, 2022 Tenn. App. LEXIS 
245 (Tenn. Ct. App. June 24, 2022). 

Termination of parental rights was in a 
child’s best interest as it had been demon- 
strated that the father had shown brutality, 
physical abuse, sexual abuse, emotional and 
psychological abuse, and neglect toward the 
child, and in roughly three years between re- 
moval of the child and trial, the mother’s visi- 
tation had been relatively minimal. In re Lily 
C., — S.W.3d —, 2022 Tenn. App. LEXIS 246 
(Tenn. Ct. App. June 27, 2022). 

Termination of mother’s rights was in child’s 
best interests; mother was living in a halfway 
house after spending 18 months in prison, the 
halfway house did not permit a child to live 
full-time with a resident, mother had not seen 
the child in four years, and the trial court found 
a change in caregivers would be detrimental to 
the child given the mother’s absence from his 
life. In re Connor B., — S.W.3d —, 2022 Tenn. 
App. LEXIS 258 (Tenn. Ct. App. July 6, 2022). 

Where severe child abuse had been estab- 
lished, termination was in the children’s best 
interests due to the mother’s failure to make a 
true adjustment of her conduct, the fact that 
moving the children away from their current 
caretakers would have been devastating to 
them, and the failure to remedy the mother’s 
underlying mental health issues showed that 
she could not consistently care for the children 
in a safe manner. In re Hope H., — S.W.3d —, 
2022 Tenn. App. LEXIS 260 (Tenn. Ct. App. 
July 6, 2022). 

_Termination of the parents’ rights was in the 
best interest of the children because the par- 
ents did not make lasting adjustments to their 
lives. so as to make it safe for the children to be 
in their custody. The mother was still abusing 
drugs, her criminal matters remained pending, 
and she had not procured stable, crime-free 
housing while the father’s current situation 
was unknown. In re Ellie G., —S.W.3d —, 2022 
Tenn. App. LEXIS 262 (Tenn. Ct. App. July 7, 
2022). 

Termination of mother’s parental rights was 
proper because the mother’s previous criminal 
activity concerning drugs raised significant 
concerns about any potential physical environ- 
ment the children may be in while in her 
custody and a change in the caretakers and 
physical environment of the children would be 
detrimental to their emotional and physical 
condition. In re Kylie H., — S.W.3d —, 2022 
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Tenn. App. LEXIS 271 (Tenn. Ct. App. July 15, 
2022). 

There was clear and convincing evidence that 
termination of the father’s parental rights was 
in the child’s best interest because, although 
the father attempted to maintain some contact 
with the child, the child’s young age at the time 
of the father’s incarceration resulted in the 
child having no meaningful relationship with 
the father, the child had a strong bond with his 
step-father, the step-father had assumed the 
role of father in the child’s life, the child had 
clearly expressed his desire to be adopted, and 
the continuation of any relationship with the 
father would only delay the child’s full integra- 
tion into the only home he had ever known. In 
re Bobby G. Jr., — S.W.3d —, 2022 Tenn. App. 
LEXIS 285 (Tenn. Ct. App. July 25, 2022). 

Termination of the mother’s and the father’s 
parental rights was in the best interests of the 
children because they failed to make a mean- 
ingful adjustment to their circumstances, con- 
duct, and conditions so as to make their home 
safe for the children; the children were at a 
significant risk of being exposed to drugs, par- 
ticularly methamphetamine, if returned to the 
parents as the children tested positive for 
methamphetamine while in the parents’ cus- 
tody, and it was determined that the children 
had suffered severe abuse; and the parents’ 
ongoing substance abuse issues undoubtedly 
prevented them from providing the children 
with stable care and supervision. In re Jamar- 
cus K., — S.W.3d —, 2022 Tenn. App. LEXIS 
346 (Tenn. Ct. App. Aug. 30, 2022). 

Termination of the mother’s parental rights 
was in the child’s best interest because the 
mother did not rectify all of the issues that 
prevented her from safely parenting or resum- 
ing custody of the child, and she was unable to 


appreciate the child’s special educational and. 


medical needs; the mother contributed to the 
child’s educational neglect, and the child’s fos- 
ter parents attended to his needs. In re Rufus 
C., — S.W.3d —, 2022 Tenn. App. LEXIS 355 
(Tenn. Ct. App. Sept. 12, 2022). 

Most important factors favor terminating the 
parent-child relationship was the wholesale 
lack of a relationship where the mother had not 
visited child in years, and the mother made no 
meaningful effort to arrange visits; she failed to 
pay any support for him and she was unde- 
pendable and unfit to parent such that the child 
would suffer greatly in her care, and termina- 
tion of the mother’s parental rights is in the 
best interests of the child. In re Grayson M., — 
S.W.3d —, 2022 Tenn. App. LEXIS 356 (Tenn. 
Ct. App. Sept. 12, 2022). 

Trial court did not err by terminating the 
mother’s parental rights to her child because 
two statutory grounds for termination were 
proven by clear and convincing evidence: the 
persistence of conditions and mental incompe- 
tence to adequately provide care for the child. 
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The evidence supported a determination that 
continuation of the parent-child relationship 
would greatly diminish the child’s chances of 
integration into a safe, stable, and permanent 
home because the child had extensive needs, 
those needs had been met by her foster parents 
for more than four years at the time of trial, 
and the foster parents had expressed a desire to 
adopt the child. In re Josie G., — S.W.3d —, 
2022 Tenn. App. LEXIS 362 (Tenn. Ct. App. 
Sept. 15, 2022). 

Termination of a mother’s parental rights 
was not in the child’s best interest because the 
mother completed all the requirements of the 
permanency plans, received treatment for a 
long-established drug addiction, remained drug 
free for over two years, and reestablished fam- 
ily relationships. Furthermore, the foster 
mother interfered with the mother’s attempt to 
bond with the child, a clinical psychologist 
formed an opinion by relying on inaccurate 
information, and the chancery court improperly 
suspended the mother’s visitation rights. In re 
Scarlett F, — S.W3d —, 2022 Tenn. App. 
LEXIS 363 (Tenn. Ct. App. Sept. 16, 2022). 

Termination of the father’s parental rights 
was in the child’s best interest because the trial 
court found that the father had not demon- 
strated an understanding of the child’s needs 
and had made no effort to meet those needs, the 
child had experienced anxiety at the mere 
thought of visiting with the father and the child 
had a deep bond with her stepfather who she 
considered to be her true father; the father 
admittedly had not provided financial support 
for the child. In re Hope G., — S.W.3d —, 2022 
Tenn. App. LEXIS 373 (Tenn. Ct. App. Sept. 23, 
2022). 

Determination that termination was in the 
children’s best interests was proper as the 
mother admitted that there was an active war- 
rant out for her arrest, she failed to provide 
clean drug screens, she tested positive for co- 
caine just a few months before trial, and she 
failed to pay child support consistent with the 
child support guidelines. In re Travionna W., — 
S.W.3d —, 2022 Tenn. App. LEXIS 399 (Tenn. 
Ct. App. Oct. 14, 2022). 

There was clear and convincing evidence to 
establish that termination of the mother’s pa- 
rental rights was in the best interest of the 
child because it had been more than six years 
since the mother’s last visit with the child and 
the child had not seen her mother for roughly 
half of her life and she called her stepmother 
“mom.” Therefore, at that point, no meaningful 
relationship remained between the mother and 
the child. In re Kailyn B., — S.W.3d —, 2022 
Tenn. App. LEXIS 401 (Tenn. Ct. App. Oct. 17, 
2022). 

Evidence was less than clear that termina- 
tion was in the child’s best interest because the 
mother made significant strides in the two 


. years that elapsed between the filing of the 
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termination petition and the final day of trial. 
Because there was evidence that the child 
missed her and wanted to see her, it would not 
be detrimental for the child to have a relation- 
ship with the mother. In re Kendall K., — 
S.W.3d —, 2022 Tenn. App. LEXIS 402 (Tenn. 
Ct. App. Oct. 18, 2022). | 

Termination of the mother’s parental rights 
was in the child’s best interest because, after 
the child was removed from her custody, she 
continued using drugs and violating commu- 
nity corrections for approximately a year and 
claimed to have remained sober, but her sobri- 
ety was unquestionably assisted by the fact she 
had been incarcerated since 2018. Further, a 
meaningful relationship did not exist between 
mother and the child because she did not main- 
tain regular visitation. In re Kamyiah H., — 
S.W.3d —, 2022 Tenn. App. LEXIS 418 (Tenn. 
Ct. App. Nov. 2, 2022). 

Termination of father’s rights was in the 
children’s best interests; although he claimed 
that the department failed to provide him with 
reasonable efforts, in light of the trial court’s 
findings as to the other best interest factors, 
court did not find his argument sufficient as to 
warrant reversal, particularly in light of his 
ongoing lengthy sentence and testimony at trial 
that the children had no attachment to him. In 
re Bentley J.. — S.W.3d —, 2022 Tenn. App. 
LEXIS 419 (Tenn. Ct. App. Nov. 1, 2022). 

Termination of mother’s rights was in the 
children’s best interests; the children lacked 
any attachment to her, she had barely been 
involved with or supported the children since 
their removal and the they had bonded with 
their foster family, plus one child had been 
exposed to and tested positive for methamphet- 
amine while in mother’s care before removal, 
yet mother believed she provided the child with 
safe care. In re Bentley J., — S.W.3d —, 2022 
Tenn. App. LEXIS 419 (Tenn. Ct. App. Nov. 1, 
2022). 

It was in the best interests of the child for the 
mother’s parental rights to be terminated be- 
cause she failed to demonstrate continuity and 
stability in meeting the child’s needs. The 
mother demonstrated that by her continuing 
relationship with her paramour, her mental 
health issues, and the domestic violence inci- 
dents; she lacked stability in her own life and, 
most importantly, failed to put the child’s needs 
first by continuing to allow her paramour to live 
in her home. In re Joseph D., — S.W.3d —, 2022 
Tenn. App. LEXIS 431 (Tenn. Ct. App. Nov. 10, 
2022). 

Termination of mother’s parental rights was 
in the children’s best interests as the factors 
favored termination; in part, mother knowingly 
allowed one of her children to be abused under 
her care, the court determined that a change in 
caretakers would have a detrimental effect on 
the children, and mother had not shown that 
her home was stable, free from drug use, and 
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did not pose a risk of future criminal activity or 
child abuse. In re Estrella A., — S.W.3d —, 
2022 Tenn. App. LEXIS 447 (Tenn. Ct. App. 
Nov. 21, 2022). 

It was evident to the court that the statutory 
factors, taken as a whole, overwhelmingly dem- 
onstrated that terminating Mother’s parental 
rights was in the child’s best interest. As the 
Juvenile Court stated, it boiled down to this: 
Mother had shown little or no interest in the 
welfare of the child and, after the child’s re- 
moval from her custody, continued to make 
lifestyle choices which prevented her from be- 
ing able to safely parent the child. In re Masson 
S., — S.W.3d —, 2022 Tenn. App. LEXIS 451 
(Tenn. Ct. App. Nov. 22, 2022). 

Court properly found that termination was in 
the children’s best interests because, while the 
mother engaged in some manner of visitation 
with the children, the visits were sporadic and 
not very meaningful; in contrast, the evidence 
showed that the children were in a loving, 
stable home with foster parents who wanted to 
adopt them, and the court made detailed find- 
ings considering each of the best interest fac- 
tors. In re Cayson C., — S.W.3d —, 2022 Tenn. 
App. LEXIS 453 (Tenn. Ct. App. Nov. 28, 2022). 

Where the trial court found terminating pa- 
rental rights was in the children’s best inter- 
ests, the trial court’s error in admitting hearsay 
evidence was harmless because the information 
contained in the document was cumulative to 
other evidence presented at trial concerning 
one of the children’s psychological trauma and 
did not affect the trial court’s ultimate determi- 
nation. In re Anna W., — S.W.3d —, 2022 Tenn. 
App. LEXIS 486 (Tenn. Ct. App. Dec. 20, 2022). 

Termination of the father’s parental rights 
was in the children’s best interest, because they 
suffered from severe behavioral, mental, and 
educational concerns; and the father had ac- 
complished very little to address the special 
needs of the children by the time of trial. The 
court found that the father had only recently 
begun to address his mental health issues, he 
never provided the agency with a budget, and 
failed to provide a suitable home for the chil- 
dren as required by the permanency plans. In 
re Stephen H., — S.W.3d —, 2022 Tenn. App. 
LEXIS 494 (Tenn. Ct. App. Dec. 22, 2022). 

Finding that the first two best interests fac- 
tors weighed in favor of termination was proper 
because the mother still struggled with alcohol 
abuse, as evidenced by DUI charges, and con- 
tinued to exhibit violent behavior, as evidenced 
by the aggravated domestic assault charge; 
factors weighed in favor of termination because 
the mother had exercised no visitation in the 
seventeen months preceding trial, the children 
were bonded with the foster family, and the 
mother had not paid child support. In re Jack- 
son R., —S.W.3d —, 2023 Tenn. App. LEXIS 21 
(Tenn. Ct. App. Jan. 23, 2023). 
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27. Termination Proper. 

Termination of a mother and father’s paren- 
tal rights was upheld because the expert testi- 
mony concluded that both parents would need 
consistent parenting instruction during each 
stage of the child’s lifetime and that it was 
unlikely that either parent would be able to 
care for the child in the near future without 
continuous parenting instruction. In re Khalil 
J., — S.W.3d —, 2022 Tenn. App. LEXIS 189 
(Tenn. Ct. App. May 16, 2022). 

Trial court did not err in finding clear and 
convincing evidence of three grounds for termi- 
nation of mother’s parental rights under T.C.A. 
§ 36-1-113(g), including that mother’s drug is- 
sues were not remedied, and were unlikely to 
be remedied at an early date, and mother’s 
noncompliance with permanency plans was 
substantial, and that termination was in the 
child’s best interest. In re Bralynn A., — S.W.3d 
—, 2022 Tenn. App. LEXIS 279 (Tenn. Ct. App. 
July 20, 2022). 

Termination of a mother’s parental rights on 
all five statutory grounds was affirmed because 
the combined weight of the proven facts 
amounted to clear and convincing evidence that 
termination of the mother’s parental rights was 
‘in the best interest of the children as the 
mother provided no assistance to the children 
nor established a meaningful relationship with 
them. In re Damium F., — S.W.3d —, 2022 
Tenn. App. LEXIS 304 (Tenn. Ct. App. Aug. 4, 
2022). 

Termination of the mother’s parental rights 
was in the children’s best interest because the 
mother had not demonstrated continuity and 
stability in meeting the children’s basic mate- 
rial, educational, housing, and safety needs due 
to her unresolved issues and changing the 
children’s respective caretakers would be trau- 
matic for them and have a detrimental effect on 


their emotional, psychological, and medical 


condition. In re Ralph M., — S.W.3d —, 2022 
Tenn. App. LEXIS 348 (Tenn. Ct. App. Sept. 1, 
2022). 

Court properly found that the mother failed 
to support the children because she paid no 
support during the four months preceding the 
filing of the petition to terminate her parental 
rights, and despite being employed, she pro- 
vided no support other than occasional birth- 
day and Christmas gifts during the three years 
that the children were in DCS custody. In re 
Jahlila S., — S.W.3d —, 2022 Tenn. App. 
LEXIS 371 (Tenn. Ct. App. Sept. 21, 2022). 

Terminating a mother’s parental rights by 
not placing the child with grandparents was 
not error because termination was in the child’s 
best interests, and there was no requirement 
that Department of Children’s Services make 
efforts to reunite children with extended family 
prior to terminating parental rights. In re Le- 
gion S., — S.W.3d —, 2022 Tenn. App. LEXIS 
450 (Tenn. Ct. App. Nov. 22, 2022). 


36-1-113 


Juvenile court did not err in terminating the 
father’s parental rights under T.C.A. § 36-1- 
113 because clear and convincing evidence sup- 
ported the juvenile court’s finding that the 
father’s conduct exhibited wanton disregard for 
the children’s welfare under T.C.A. § 36-1- 
102(1)(A)Gv) and that termination was appro- 
priate under § 36-1-113(g)(14), and the com- 
bined weight of the proven facts amounted to 
clear and convincing evidence that termination 
is in the children’s best interest under § 36-1- 
113) as the children had been in either a 
family placement or foster care for almost three 
years, and the foster parents, who wished to 
adopt, gave the children the earliest possible 
chance at permanency. In re Melvin M., — 
S.W.3d —, 2022 Tenn. App. LEXIS 456 (Tenn. 
Ct. App. Nov. 28, 2022). 

Trial court properly terminated the father’s 
parental rights, because clear and convincing 
evidence supporting the ground of substantial 
noncompliance with the reasonable require- 
ments of the permanency plans developed by 
the agency. The court found that the father had 
only recently begun to address his mental 
health issues, he never provided the agency 
with a budget, and failed to provide a suitable 
home for the children as required by the per- 
manency plans; the court further determined 
that the father had not actively participated in 
the children’s education, extracurricular activi- 
ties, or mental health treatment. In re Stephen 
H., — 8.W.3d —, 2022 Tenn. App. LEXIS 494 
(Tenn. Ct. App. Dec. 22, 2022). 

Juvenile court properly terminated father’s 
parental rights to the minor child because, 
based on the statutory factors, terminating 
father’s parental rights was in the child’s best 
interest. In re Yancy N., — S.W.3d —, 2022 
Tenn. App. LEXIS 498 (Tenn. Ct. App. Dec. 29, 
2022). 

Juvenile court properly terminated father’s 
parental rights to the minor child because the 
record contained clear and convincing evidence 
to support seven statutory grounds for termi- 
nation under T.C.A. § 36-1-113(g). In re Yancy 
N., — S.W.3d —, 2022 Tenn. App. LEXIS 498 
(Tenn. Ct. App. Dec. 29, 2022). 

Father’s parental rights were properly termi- 
nated for failure to manifest an ability to as- 
sume physical custody or financial responsibil- 
ity of the child, because he had a significant 
criminal history, was in jail, committed acts of 
violence, and denied having anger manage- 
ment issues; placing the child with the father 
would pose a risk of substantial harm to her 
physical welfare, because he had a history of 
domestic violence against the mother and his 
use of the child as a human shield when in 
physical altercations with others illustrated 
the risk of harm involved. There was also 
repeated testimony of the father using inappro- 
priate language in front of the child and 
screaming at her; therefore, termination was in 


36-1-116 


the child’s best interests. In re Emberley W., — 
S.W.3d —, 2023 Tenn. App. LEXIS 14 (Tenn. Ct. 
App. Jan. 13, 2023). 

Judgment terminating the father’s parental 
rights was proper because the father failed to 
file a petition to establish paternity within 
thirty days of notice of paternity or of making a 
claim of paternity and the father had not main- 
tained regular visitation with the child. In re 
J.S., — S.W.3d —, 2023 Tenn. App. LEXIS 13 
(Tenn. Ct. App. Jan. 10, 2023). 


30. Due Process. 

Court rejected mother’s claim that a continu- 
ance should have been granted to allow for 
more trial preparation; her motion was not filed 
until the day before trial and there was no 
indication that, despite being represented by 
counsel, that she attempted to obtain a continu- 
_ance prior to this, plus under statute, termina- 
tion cases are to be expedited where possible. In 
re Bentley J., — S.W.3d —, 2022 Tenn. App. 
LEXIS 419 (Tenn. Ct. App. Nov. 1, 2022). 

Trial court did not err in denying mother’s 
motion to continue; she was not afforded the 
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absolute right to appear at the termination 
proceedings in person, and although she was 
incarcerated, she was given the opportunity to 
participate during the trial via Zoom, and she 
did so, such that the denial of her motion was 
not a violation of due process. In re Bentley J., 
— §$.W.3d —, 2022 Tenn. App. LEXIS 419 
(Tenn. Ct. App. Nov. 1, 2022). 


32. Putative Father. 

Record supported the trial court’s findings 
and conclusions for termination of the father’s 
parental rights because it found that he had 
been in prison for 11 years and failed to estab- 
lish paternity despite knowing the child was 
his since the mother was pregnant. It also 
found no indication that he was willing or had 
the ability to take custody of the child and that 
placing the child in his custody would pose a 
risk of substantial harm to the child’s welfare 
as she had special needs and would need ongo- 
ing treatment. In re C.T., — S.W.3d —, 2022 
Tenn. App. LEXIS 242 (Tenn. Ct. App. June 22, 
2022). 


36-1-116. Home study — Adoption petition — Order of reference. 


NOTES TO DECISIONS 


4, Jurisdiction. 

Juvenile court, which was presiding over a 
dependency and neglect action, did not retain 
jurisdiction to enter a custodial order after a 
petition to adopt the children at issue was filed 
by the children’s grandmother in the chancery 
court because the grandmother had legal and 


‘ 


physical custody of the children when the adop- 
tion petition was filed and the juvenile court’s 
jurisdiction was automatically transferred to 
the chancery court upon the filing of the adop- 
tion petition in that court by the grandmother. 
In re Autumn D., —S.W.3d —, 2022 Tenn. App. 
LEXIS 410 (Tenn. Ct. App. Oct. 25, 2022). 


36-1-117. Parties to proceedings — Termination of rights of putative 
father — Consent of parent or guardian — Service of 


process. 


NOTES TO DECISIONS 


ANALYSIS 


4. Notice. 
8. Applicability. 


4. Notice. 

Trial court’s order setting aside its initial 
grant of the maternal grandmother’s adoption 
petition was proper because the paternal aunt 
submitted documentation with her motions 
that provided the trial court with information it 
did not have at the time of the adoption decree’s 
entry and that supported the trial court’s find- 


ing that paternal aunt was entitled to notice of 
the adoption proceedings. In re Lyric N., — 
S.W.3d —, 2022 Tenn. App. LEXIS 292 (Tenn. 
Ct. App. July 29, 2022). 


8. Applicability. 

Judgment terminating the father’s parental 
rights was proper because the father failed to 
file a petition to establish paternity within 
thirty days of notice of paternity or of making a 
claim of paternity and the father had not main- 
tained regular visitation with the child. In re 
J.S., — S.W.3d —, 2023 Tenn. App. LEXIS 13 
(Tenn. Ct. App. Jan. 10, 2023). 
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36-2-304 


36-1-124. Contested terminations of parental rights and adoptions — 
Appeals — Expedited schedule. 


NOTES TO DECISIONS 


2. Denial of Continuance Appropriate. 
Court rejected mother’s claim that a continu- 
ance should have been granted to allow for 
more trial preparation; her motion was not filed 
until the day before trial and there was no 
indication that, despite being represented by 


counsel, that she attempted to obtain a continu- 
ance prior to this, plus under statute, termina- 
tion cases are to be expedited where possible. In 
re Bentley J., — S.W.3d —, 2022 Tenn. App. 
LEXIS 419 (Tenn. Ct. App. Nov. 1, 2022). 


CHAPTER 2 
PARENTAGE 


Part 3 PARENTAGE AND LEGITIMATION 


36-2-302. Chapter definitions. 


NOTES TO DECISIONS 


2. Parent. 

Legislature consistently uses the descriptor 
“biological” in T.C.A. § 36-2-302, which pro- 
vides definitions for “father,” “mother,” and 
“parent.” The statute provides that a child born 
out of wedlock means a child born to parents 
who are not married to each other when the 
child was born, and parent is defined as the 
biological mother or biological father of a child, 


regardless of the marital status of the mother 
and father. T.C.A. § 36-2-302(1) and (5). As 
such, if the court were to give a gender-neutral 
meaning to the term “father” for purposes of 
T.C.A. § 36-2-304, the court would extend both 
statutes meanings beyond that set forth in the 


‘ chapter. Compher v. Whitfield, — S.W.3d —, 


2022 Tenn. App. LEXIS 212 (Tenn. Ct. App. 
June 1, 2022). 


36-2-304. Presumption of parentage. 


NOTES TO DECISIONS 


ANALYSIS 


2.5. Burden of Proof. 


rah Illustrative Cases. 
4, Construction. 
2.5. Burden of Proof. 


The General Assembly has recognized sev- 
eral rebuttable presumptions under the pre- 
sumption of parentage statute, T.C.A. § 36-2- 
304: Two of these presumptions are the 
presumption of parentage arising from a man’s 
marriage to a child’s mother at the time of 
conception, § 36-2-304(a)(1), and the presump- 
tion of parentage arising from a genetic test 
showing a statistical probability of 95 percent 
or more that a particular man is a child’s 
biological father. T.C.A. § 36-2-304(a)(5). In ad- 
dition, T.C.A. § 36-2-305(b)(1)(C) permits any 
man claiming to be a child’s father to file suit to 
establish parentage without reference to the 
marital status of the child’s mother. State ex 


rel. Cihlar v. Crawford, 39 S.W.3d 172, 2000 
Tenn. App. LEXIS 566 (Tenn. Ct. App. 2000). 


3. Illustrative Cases. 

Presumption of parentage statute, T.C.A. 
§ 36-2-304, did not apply here because it is a 
procedure by which the father is able to estab- 
lish parentage; moreover, the statute contem- 
plates a biological or genetic connection be- 
tween the child and the putative parent, which 
was a connection appellant did not have to this 
child, and thus she did not have standing to 
pursue this action pursuant to the presumption 
of parentage statute. Compher v. Whitfield, — 
S.W.3d —, 2022 Tenn. App. LEXIS 212 (Tenn. 
Ct. App. June 1, 2022). 

Although appellant might be connected to 
the child in some significant ways, biology or 
genetics was not one of them and thus the 
statute was inapplicable to her situation; be- 
cause the presumption of parentage statute 
contemplated this biological connection, the ju- 
venile court’s finding was not to be reversed on 


36-2-305 


this basis. Compher v. Whitfield, — S.W.3d —, 
2022 Tenn. App. LEXIS 212 (Tenn. Ct. App. 
June 1, 2022). 


4. Construction. 

Legislature consistently uses the descriptor 
“biological” in T.C.A. § 36-2-302, which pro- 
vides definitions for “father,” “mother,” and 
“parent.” The statute provides that a child born 
out of wedlock means a child born to parents 
who are not married to each other when the 
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child was born, and parent is defined as the 
biological mother or biological father of a child, 
regardless of the marital status of the mother 
and father. T.C.A. § 36-2-302(1) and (5). As 
such, if the court were to give a gender-neutral 
meaning to the term “father” for purposes of 
T.C.A. § 36-2-304, the court would extend both 
statutes meanings beyond that set forth in the 
chapter. Compher v. Whitfield, — S.W.3d —, 
2022 Tenn. App. LEXIS 212 (Tenn. Ct. App. 
June 1, 2022). 


36-2-305. Agreement to establish parentage — Complaint to establish 
parentage — Parties — When action may be brought — 


Order of protection. 


NOTES TO DECISIONS 


ANALYSIS 


3: Jurisdiction. 
4. Burden of Proof. 


3. Jurisdiction. 

The General Assembly has recognized sev- 
eral rebuttable presumptions under the pre- 
sumption of parentage statute, T.C.A. § 36-2- 
304. Two of these presumptions are the 
presumption of parentage arising from a man’s 
marriage to a child’s mother at the time of 
conception, § 36-2-304(a)(1), and the presump- 
tion of parentage arising from a genetic test 
showing a statistical probability of 95 percent 
or more that a particular man is a child’s 
biological father. T.C:A. § 36-2-304(a)(5). In ad- 
dition, T.C.A. § 36-2-305(b)(1)(C) permits any 
man claiming to be a child’s father to file suit to 
establish parentage without reference to the 
marital status of the child’s mother. State ex 


rel. Cihlar v. Crawford, 39 S.W.3d 172, 2000 
Tenn. App. LEXIS 566 (Tenn. Ct. App. 2000). 


4. Burden of Proof. 

The General Assembly has recognized sev- 
eral rebuttable presumptions under the pre- 
sumption of parentage statute, T.C.A. § 36-2- 
304: Two of these presumptions are the 
presumption of parentage arising from a man’s 
marriage to a child’s mother at the time of 
conception, § 36-2-304(a)(1), and the presump- 
tion of parentage arising from a genetic test 
showing a statistical probability of 95 percent 
or more that a particular man is a child’s 
biological father. T.C.A. § 36-2-304(a)(5). In ad- 
dition, T.C.A. § 36-2-305(b)(1)(C) permits any 
man claiming to be a child’s father to file suit to 
establish parentage without reference to the 
marital status of the child’s mother. State ex 
rel. Cihlar v. Crawford, 39 S.W.3d 172, 2000 
Tenn. App. LEXIS 566 (Tenn. Ct. App. 2000). 


Part 4 PARENTAGE OF CHILDREN Born OF DONATED EMBRYO TRANSFER 


36-2-403. Establishing embryo parentage — Relinquishment of rights 


and responsibilities. 


NOTES TO DECISIONS 


4, Construction. 

Legislature intended for the applicability of 
the artificial insemination statute, T.C.A. § 68- 
3-306, to be predicated upon the child being 
born to a married woman; in contrast, the 
legislature intended for the applicability of the 
in vitro fertilization statute, T.C.A. § 36-2-403, 


to be predicated on contract principles and not 
biology. As such, the artificial insemination 
statute is grounded upon marriage, while the in 
vitro fertilization is grounded upon contract 
principles. Compher v. Whitfield, — S.W.3d —, 
2022 Tenn. App. LEXIS 212 (Tenn. Ct. App. 
June 1, 2022). 
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36-3-617 


CHAPTER 3 
MARRIAGE 


Part 3 CEREMONY 


36-3-301. Persons who may solemnize marriages. 


NOTES TO DECISIONS 


3. Standing. 

In this action involving which ministers may 
solemnize the rite of matrimony under T.C.A. § 
36-3-301, many plaintiffs lacked standing be- 
cause both the individual and associational 


standing theories hinged on a minister becom- 
ing subject to criminal prosecution. Universal 
Life Church Monastery Storehouse v. Nabors, 
35 F.4th 1021, — FED App. —, 2022 U.S. App. 
LEXIS 14648 (6th Cir. May 27, 2022). . 


Part 6 Domestic ABUSE 


36-3-605. Ex parte protection order — Hearing — Extension. 


NOTES TO DECISIONS 


ANALYSIS 


4. Extension. 
6. Findings of Fact and Conclusions of Law. 


4, Extension. 

Respondent waived his argument that the 
bridging ex parte order of protection was void 
on its face for lack of a new hearing date within 
one year because it was never raised by respon- 
dent or presented to the trial court. Even if it 
were not waived it was without merit because 
the record showed that each continuance and 


the resulting bridging orders were done either 


at respondent’s request or with his agreement 
and acquiescence. Frontz v. Hall, — S.W.3d —, 
2022 Tenn. App. LEXIS 235 (Tenn. Ct. App. 
June 15, 2022). 


6. Findings of Fact and Conclusions of 
Law. 

Trial court’s denial of an order of protection 

based upon allegations of stalking was vacated 


and remanded for the trial court to issue suffi- 
cient findings of fact and conclusions of law to 
facilitate review. While the court’s pronounce- 
ment from the bench contained some of the 
court’s reasoning, such reasoning could not be 
considered because the oral ruling was not 
incorporated into the final order. Schanzenbach 
v. Skeen, — S.W.3d —, 2022 Tenn. App. LEXIS 
337 (Tenn. Ct. App. Aug. 26, 2022). 

Given the attempted application of the do- 
mestic violence statutes in a factual scenario 
that was unique, the trial court’s denial of an 
order of protection based upon allegations of 
stalking was vacated and remanded for the 
trial court to issue sufficient findings of fact and 
conclusions of law to facilitate review. While 
the court’s pronouncement from the bench con- 
tained some of the court’s reasoning, such rea- 
soning could not be considered because the oral 
ruling was not incorporated into the final order. 
Schanzenbach v. Hanzlik, — S.W.3d —, 2022 
Tenn. App. LEXIS 340 (Tenn. Ct. App. Aug. 26, 
2022). 


36-3-617. Protection order — Filing costs and assistance. 


NOTES TO DECISIONS 


2. Cost and Fees Awarded. 

Trial court did not err by awarding petitioner 
$77,525 in attorney’s fees because there was a 
hearing that resulted in the issuance or exten- 
sion of an order of protection and therefore the 


trial court correctly applied the mandate of 
T.C.A. § 36-3-617. Frontz v. Hall, — S.W.3d —, 
2022 Tenn. App. LEXIS 235 (Tenn. Ct. App. 


June 15, 2022). : 


36-4-101 
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CHAPTER 4 
DIVORCE AND ANNULMENT 


36-4-101. Grounds for divorce from bonds of matrimony. 


NOTES TO DECISIONS 


35. Inappropriate Marital Conduct. 
Husband was not entitled to relief on appeal 
because he stipulated that he was one hundred 
percent at fault, that grounds for divorce ex- 
isted, and that the wife was entitled to the 
divorce. The trial court awarded the wife the 


divorce and the husband did not point to any 
prejudice from the specification of inappropri- 
ate marital conduct. Byrd v. Byrd, — S.W.3d — 
2022 Tenn. App. LEXIS 417 (Tenn. Ct. App. Oct. 
3 V,.2022): 


36-4-121. Division, distribution, or assignment of marital property — 
Allocation of marital debt. 


NOTES TO DECISIONS 


ANALYSIS 


9. Factors for Consideration. 
13. Marital Property. 

14.  —Findings. 

15. Dissipation of Marital Assets. 
21. Separate Property. 

.5. Benefits. 

30. Equitable Interests. 

36. Valuation. 

41. Attorney Fees. 

44, Illustrative Cases. 

47. Final Judgment. 

48. Alimony in Solido. 


9. Factors for Consideration. 

Husband and wife were married only for 
approximately five years, and of those five 
years, they were married for less than three 
years when they separated, such that the court 
agreed that the marriage was of relatively 
short duration. Myers v. Boone, — 8.W.3d —, 
2022 Tenn. App. LEXIS 222 (Tenn. Ct. App. 
June 8, 2022). 

Although wife was leaving the five-year mar- 
riage with more assets than she brought into it, 
trial court did not abuse its discretion in its 
property division; wife had worked for hus- 
band’s corporation without a salary, husband 
had amassed his fortune prior to the marriage, 
and even if the court erred in finding that 
certain agreements were not transmuted into 
martial property, trial court would have had to 
award the agreements to husband to place the 
parties in positions near what they would have 
been in had marriage not occurred. Myers v. 
Boone, — S.W.3d —, 2022 Tenn. App. LEXIS 
222 (Tenn. Ct. App. June 8, 2022). 


13. Marital Property. 

Although billboard marketing agreements 
were entered into during the marriage, hus- 
band and his corporation had owned the bill- 
boards and the real property on which they 
were located prior to the marriage; court af- 
firmed trial court’s classification of the agree- 
ments as the property of husband’s wholly- 
owned corporation and not marital property. 
Myers v. Boone, — S.W.3d —, 2022 Tenn. App. 
LEXIS 222 (Tenn. Ct. App. June 8, 2022). 

In this divorce action, the trial court did not 
err by failing to classify and value as part of the 
marital estate the husband’s “book of business” 
from his job as a financial advisor at a financial 
services firm because the trial court properly 
identified and applied the most appropriate 
legal principles applicable to the decision and 
the trial court’s decision was within the range 
of acceptable alternative dispositions. Hollis v. 
Hollis, — S.W.3d —, 2022 Tenn. App. LEXIS 
250 (Tenn. Ct. App. June 29, 2022). 

Wife’s disagreement with the trial court’s 
division of marital property did not warrant 
reversal because the division did not lack 
proper evidentiary support, misapply statutory 
requirements or procedures, or result in some 
error of law. Any mathematical error in the 
trial court’s order was harmless because the 
parties’ respective contributions throughout 
the marriage were comparable and the record 
simply did not support the wife’s assertions 
that the husband never contributed to the mar- 
riage at all. Bombacino v. Bombacino, — S.W.3d 
—, 2022 Tenn. App. LEXIS 300 (Tenn. Ct. App. 
Aug. 3, 2022). 


14. —Findings. 
Trial court’s equitable split of the Memphis 
home was reversed and it was awarded to the 
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wife in total because the mortgage was in her 
name only, the wife resided there since 2015 
through the divorce proceedings, the husband 
only lived there intermittently, the wife com- 
pleted the repairs and renovations, and the 
husband did not contribute to the property 
while the parties were separated. Stark v. 
Stark, — S.W.3d —, 2022 Tenn. App. LEXIS 211 
(Tenn. Ct. App. May 31, 2022). 


15.. Dissipation of Marital Assets. 

Trial court did not err in its analysis of asset 
dissipation as a factor in the distribution of the 
marital estate because it found that the hus- 
band engaged in a pattern of mingling business 
and personal assets and debts, pulling out 
excess cash from various property transactions, 
and hiding assets in an attempt to keep them 
from the wife after the divorce was filed. Ellis v. 
Ellis, — S.W.3d —, 2022 Tenn. App. LEXIS 345 
(Tenn. Ct. App. Aug. 29, 2022). 


21. Separate Property. 

Trial court misclassified certain business as- 
sets as marital, which meant that the size of 
the marital estate changed by a significant 
amount. Thus, the finding that the company 
was marital property had to be vacated and the 
case was remanded to the trial court for an 
opportunity to reconsider the distribution of 
the marital estate in light of that modification. 
Ellis v. Ellis, — S.W.3d —, 2022 Tenn. App. 
LEXIS 345 (Tenn. Ct. App. Aug. 29, 2022). 


28.5. Benefits. 

Because the husband funded the bank ac- 
count with marital income by combining his VA 
benefits with marital rent income, the account 
was presumed to be marital property and he 
. failed to rebut the presumption. Because the 
account did not meet any definition of separate 
property, the evidence preponderated in favor 
of a finding that the account was marital prop- 
erty. Griffith-Ball v. Ball, — S.W3d —, 2022 
Tenn. App. LEXIS 186 (Tenn. Ct. App. May 13, 
2022). 

Although the husband purchased the real 
property before commingling his VA benefits 
with marital rent income, it was not exempt 
under the anti-attachment statute 38 U.S.C. § 
5301 and, thus, it did not have to be classified 
as the husband’s separate property. Under 
T.C.A. § 36-4-121(b), it was marital property 
because he acquired it during the marriage, 
and it did not otherwise satisfy any definition of 
separate property. Griffith-Ball v. Ball, — 
S.W.3d —, 2022 Tenn. App. LEXIS 186 (Tenn. 
Ct. App. May 138, 2022). " 

Husband’s truck was marital property be- 
cause he purchased it with the bank account 
after commingling his VA benefits with marital 
rent income. His VA benefits had lost their 
exempt status and become marital property 
along with the rent income. Griffith-Ball v. Ball, 


36-4-121 


— §.W.3d —, 2022 Tenn. App. LEXIS 186 
(Tenn. Ct. App. May 13, 2022). 


30. Equitable Interests. 

Instead of awarding $267,885 to the wife and 
$183,000 to the husband, the effect of the trial 
court’s inclusion of the premarital portion of the 
wife’s 401(k) was to make the wife’s effective 
share of the marital estate only $135,885 under 
the figures used by the trial court, which was 
not consistent with the trial court’s clearly 
stated intent to award her more than 50% of 
the marital estate. Mangum v. Mangum, — 
S.W.3d —, 2022 Tenn. App. LEXIS 428 (Tenn. 
Ct. App. Nov. 7, 2022). 


36. Valuation. . 
Given the limited financial information pro- 
vided by the husband and the expert testimony 
regarding the valuation of the marital assets, 
the trial court did not err by using a market- 
based approach. The trial court’s valuation was 
within the range of evidence submitted at trial, 
and the evidence did not preponderate against 
it. Byrd v. Byrd, — S.W.3d —, 2022 Tenn. App. 
LEXIS 417 (Tenn. Ct. App. Oct. 31, 2022). 


41. Attorney Fees. . 

Court declined to award attorney’s fees to 
wife especially considering she was not success- 
ful with her issues raised on appeal. Myers v. 
Boone, — S.W.3d —, 2022 Tenn. App. LEXIS 
222 (Tenn. Ct. App. June 8, 2022). 

Because the wife’s appeal was not devoid of 
merit, and, indeed, her appeal was partially 
successful, the husband’s request for attorney’s 
fees on appeal was denied. Mangum vy. 
Mangum, — S.W.3d —, 2022 Tenn. App. LEXIS 
428 (Tenn. Ct. App. Nov. 7, 2022). 


44, Illustrative Cases. 

In this divorce action, there was no abuse of 
discretion in the trial court’s award of alimony 
in futuro to the wife because the trial court 
applied the most appropriate legal principles 
and the trial court’s decision was within the 
range of acceptable alternative dispositions. 
Hollis v. Hollis, — S.W.38d —, 2022 Tenn. App. 
LEXIS 250 (Tenn. Ct. App. June 29, 2022). 


47. Final Judgment. 

In a divorce case, because the trial court 
reserved both the determination and equitable 
division of assets and debt, the supplemental 
divorce decree was not the final judgment; thus, 
the trial court did not act outside of its author- 
ity by equitably dividing marital debt following 
the entry of the supplemental decree of divorce. 
Davis v. Hofer, — S.W.3d —, 2022 Tenn. App. 
LEXIS 281 (Tenn. Ct. App. July 19, 2022). 


48. Alimony in Solido. 
Award of alimony in solido was vacated to 
allow the trial court the opportunity to recon- 


36-4-129 


sider it, after its reconsideration of the distri- 
bution of the marital estate. The trial court had 
already twice heard and ruled on the propriety 
and reasonableness of the attorney's fees 
charged by the lawyers in exhaustive detail, so 
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it was certainly not required to reconsider those 
issues on remand. Ellis v. Ellis, — S.W.3d —, 
2022 Tenn. App. LEXIS 345 (Tenn. Ct. App. 
Aug. 29, 2022). 


36-4-129. Stipulated grounds and/or defenses — Grant of divorce. 


NOTES TO DECISIONS 


3. Stipulations. 

Husband was not entitled to relief on appeal 
because he stipulated that he was one hundred 
percent at fault, that grounds for divorce ex- 
isted, and that the wife was entitled to the 
divorce. The trial court awarded the wife the 


divorce and the husband did not point to any 
prejudice from the specification of inappropri- 
ate marital conduct. Byrd v. Byrd, — S.W.3d —, 
2022 Tenn. App. LEXIS 417 (Tenn. Ct. App. Oct. 
31; 2022). 


CHAPTER 5 
ALIMONY AND CHILD SUPPORT 


Part 1 GENERAL PROVISIONS 


36-5-101. Child support order — Jurisdiction — Amount of support — 
Enforcement — Modification — Insurance — Scientific 


parentage tests. 


NOTES TO DECISIONS 


ANALYSIS 


8. Jurisdiction. 

39. Age of Child. 

46. —Amount of Award. 

47. —-F actors in Determining. 
50. —W—Interest on Arrearages. 


8. Jurisdiction. 

Because the mother filed her petition to 
modify the father’s child support obligation on 
December 18, 2020, the modification of the 
father’s existing child support obligation could 
not take effect prior to that date; the trial court 
erred when it made the father’s new child 
support obligation effective in January 2017, 
the month that he filed his petition to register 
the divorce decree, and the judgment was modi- 
fied to make the father’s child support obliga- 
tion effective December 18, 2020. Grace v. 
Grace, — S.W.3d —, 2022 Tenn. App. LEXIS 
358 (Tenn. Ct. App. Sept. 18, 2022). 

In a child support case, the juvenile court 
lacked jurisdiction to modify the father’s child 
support obligation under T.C.A. § 36-5-101 be- 
cause the child reached the age of majority and 
graduated high school before the court entered 
the order modifying child support under the 
Child Support Guidelines and before the retro- 
active effective date of the modification. State 


ex rel. Hoard v. Barrom, — S.W.3d —, 2022 


~ Tenn. App. LEXIS 467 (Tenn. Ct. App. Dec. 2, 


2022). 
39. Age of Child. 
46. —Amount of Award. 


47. ——Factors in Determining. 

Trial court applied an incorrect legal stan- 
dard in the calculation of a husband’s income 
by considering only four weeks of the husband’s 
salary or wages as reflected on paystubs while 
ignoring the husband’s variable income history 
over a longer period of time in that this calcu- 
lation was not a reasonable period of time. 
Remand for recalculation of child support based 
on the husband’s income including any variable 
income averaged over a long-term reasonable 
period of time to properly reflect the husband’s 
income was appropriate. Marcel v. Marcel, — 
S.W.3d —, 2022 Tenn. App. LEXIS 460 (Tenn. 
Ct. App. Nov. 30, 2022). 


50. —-—Interest on Arrearages. 

Because the Tennessee order was not effec- 
tive until December 2020, the trial court had 
discretion over whether to award prejudgment 
interest on payments due thereafter; the court 
declined to award interest because the mother’s 
own actions caused a lengthy delay to the 
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conclusion of the proceedings, and this decision 
was well within the trial court’s discretion. 


36-5-121 


Grace v. Grace, — S.W.3d —, 2022 Tenn. App. 
LEXIS 358 (Tenn. Ct. App. Sept. 13, 2022). - 


36-5-103. Enforcement of decree for alimony and support. 


NOTES TO DECISIONS 


ANALYSIS 


1.5. Construction. 
10. Attorney Fees. 


1.5 Construction. 

When confronted with a request for fees 
under both contractual and statutory authority, 
courts should look to the parties’ contract first 
before moving on to any discretionary analysis 
under statutes such as T.C.A. §§ 27-1-122 and 
36-5-103(c). Grace v. Grace, — S.W.3d —, 2022 
Tenn. App. LEXIS 358 (Tenn. Ct. App. Sept. 13, 
2022). 


10. Attorney Fees. 

Even assuming, arguendo, that T.C.A. § 36- 
5-103(c) allowed appellee to recover attorney’s 
fees under these circumstances, where appellee 
and appellant were in a same-sex relationship 
but never married and appellant sought to be 
recognized as their child’s legal parent, the 
court declined to award fees. Compher v. Whit- 
field, — S.W.3d —, 2022 Tenn. App. LEXIS 212 
(Tenn. Ct. App. June 1, 2022). 

In this divorce action, the wife was granted 
her attorney’s fees incurred on appeal as they 
related to issues of child support and alimony 
because the wife has successfully defended her 
awards of child support and alimony on appeal. 
Hollis v. Hollis, — S.W.3d —, 2022 Tenn. App. 
LEXIS 250 (Tenn. Ct. App. June 29, 2022). 


Where modification of a permanent parent- 


ing plan was warranted due to the mother’s 
move to a different county and the child’s 
change of school, neither mother nor father was 


not entitled to an award of trial attorney’s fees 
because father was following the parenting 
plan when he commenced the action and both 
parties prevailed in part. Emch v. Emch, — 
S.W.3d —, 2022 Tenn. App. LEXIS 349 (Tenn. 
Ct. App. Sept. 1, 2022). 

After considering all relevant factors, the 
appellate court respectfully denied the moth- 
er’s request for an award of her appellate attor- 
ney’s fees. Grace v. Grace, — S.W.3d —, 2022 
Tenn. App. LEXIS 358 (Tenn. Ct. App. Sept. 13, 
2022). 

Mother was entitled to an award of attorney’s 
fees against the father because the mother was 
the prevailing party as the mother successfully 
defended the father’s modification action in the 
trial court. Taylor v. Taylor, — S.W.3d —, 2022 
Tenn. App. LEXIS 411 (Tenn. Ct. App. Oct. 27, 
2022). 

Trial court erred in awarding a wife her 
attorney’s fees because the husband’s nonsuit 
terminated the action without adjudication of 
the merits and thus neither party was the 
prevailing party for purposes of triggering a 
right to recover attorneys fees under T.C.A. 
§ 36-5-103(c). Colley v. Colley, — S.W.3d —, 
2022 Tenn. App. LEXIS 441 (Tenn. Ct. App. 
Nov. 17, 2022). 

In a marital dissolution action, the court 
declined to award appellate attorney fees to the 
wife because although the husband was not 
successful on appeal, he did not seek the appeal 
in bad faith; the wife was awarded sufficient 
assets in the divorce from which she could pay 
her attorney fees. Chase v. Chase, — S.W.3d —, 
2022 Tenn. App. LEXIS 478 (Tenn. Ct. App. 
Dec. 9, 2022). 


36-5-121. Decree for support of spouse. 


NOTES TO DECISIONS 


ANALYSIS 


Alimony In Futuro. 

Denial of Award Proper. 

: Award of Spousal Support Upheld. 
5. Factors. 

9. Termination of Spousal Support. 


mh 00 


1. Alimony In Futuro. 
Because of the wife’s health condition and 
therefore the wife’s limited employment oppor- 


tunities, the trial court did not abuse the court’s 
discretion in determining that alimony in fu- 
turo was appropriate instead of rehabilitative 
alimony or transitional alimony. Because the 
court’s award of child support was vacated and 
remanded for recalculation, the vacating of the 
amount of alimony ordered by the court and 
remand for the court to reconsider the amount 
of alimony after the recalculation of the child 
support obligation was appropriate. Marcel v. 
Marcel, — S.W.3d —, 2022 Tenn. App. LEXIS 


36-6-101 


460 (Tenn. Ct. App. Nov. 30, 2022). 


5. Denial of Award Proper. 
Trial court did not err in declining to award a 
husband spousal support because the court had 


ordered the wife to pay him $229,375; the ° 


husband agreed with the wife’s counsel that 
nothing limited his ability to work. Robinson v. 
Robinson, — S.W.3d —, 2022 Tenn. App. LEXIS 
253 (Tenn. Ct. App. June 29, 2022). 

Trial court did not err by denying the wife’s 
request for alimony because the parties’ finan- 
cial circumstances were essentially the same. 
The wife was in no worse economic situation 
than the husband and the husband simply did 
not have the ability to pay alimony, given the 
parties’ economic realities. Bombacino v. Bom- 
bacino, — S.W.3d —, 2022 Tenn. App. LEXIS 
300 (Tenn. Ct. App. Aug. 3, 2022). 


8. Award of Spousal Support Upheld. 

Although the husband was correct that an 
alimony provision was atypical and outside the 
confines of what the alimony statute provided, 
noted caselaw illustrated that that was inappo- 
site. The husband was free to obligate himself 
to pay more alimony than a court could have 
ordered him to pay. Estate of McCullough v. 
McCullough, — S.W.3d —, 2022 Tenn. App. 
LEXIS 194 (Tenn. Ct. App. May 19, 2022). 

Award of alimony was affirmed because, al- 
though the court did err in reducing a health 
insurance premium expense, the evidence did 
not preponderate against its other findings re- 
garding the husband’s reasonable expenses and 
ability to pay alimony. Griffin v. Griffin, — 
S.W.3d —, 2022 Tenn. App. LEXIS 413 (Tenn. 
Ct. App. Oct. 27, 2022). 
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15. Factors. 

Trial court did not err in finding that a wife 
should receive specific awards of alimony be- 
cause her needs were commensurate with the 
standard of living that the parties enjoyed 
during the marriage and the husband would 
have no trouble continuing to enjoy post-di- 
vorce; she had a significantly diminished earn- 
ing capacity when compared to the husband, a 
plastic-surgeon. Chase v. Chase, — S.W.3d —, 
2022 Tenn. App. LEXIS 478 (Tenn. Ct. App. 
Dec. 9, 2022). 


19. Termination of Spousal Support. 

Trial court properly concluded that the hus- 
band’s ability to pay an alimony award had 
undergone a substantial and material change 
since the parties’ divorce given his chronic pain 
and resulting diminished income. As such, 
some modification was warranted. Akers v. 
Powers, — S.W.3d —, 2022 Tenn. App. LEXIS 
278 (Tenn. Ct. App. July 19, 2022). 

Trial court erred in basing the termination of 
an alimony award on the wife’s decision to rent 
extra bedrooms in her home as there was no 
evidence at the time of the hearing that she had 
renters, outright termination was not the cor- 
rect remedy per T.C.A. § 36-5-121(f)(2)(B), and 
the wife had demonstrated a need for support 
with or without renters. Akers v. Powers, — 
S.W.3d —, 2022 Tenn. App. LEXIS 278 (Tenn. 
Ct. App. July 19, 2022). 

Terminating a wife’s alimony per T.C.A. 
§ 36-5-121(f)(2) was error where the wife’s co- 
habitation with another individual was consid- 
ered when the original alimony award was 
made and, thus, considering it as a reason to 
terminate the award was an abuse of discre- 
tion. Akers v. Powers, — S.W.3d —, 2022 Tenn. 
App. LEXIS 278 (Tenn. Ct. App. July 19, 2022). 


CHAPTER 6 
CHILD CUSTODY AND VISITATION 


Part 1 GENERAL Custopy PROVISIONS 


36-6-101. Decree for custody and support of child — Enforcement — 
Juvenile court jurisdiction — Presumption of parental 
fitness — Educational seminars. 


NOTES TO DECISIONS 


ANALYSIS 


23. Modification. 

40. Change of Circumstances. 

41. Material Change of Circumstances. 
43. Employment of Parent. 


23. Modification. 

Considering the T.C.A. § 36-6-106 factors, a 
decision finding that modification of custody to 
establish the father as the primary residential 
parent was not in the best interests of the 
parties’ child was proper as the testimony indi- 
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cated that historically the mother was the pri- 
mary caregiver for the child when the parties 
were together. In re B.C., — S.W.3d —, 2022 
Tenn. App. LEXIS 403 (Tenn. Ct. App. Oct. 19, 
2022). 


40. Change of Circumstances. 

Mother knew that the father was seeing the 
child under the supervision of the grandpar- 
ents, and the mother’s refusal to allow the 
grandparents to see the child demonstrated 
that the “existing arrangement” was unwork- 
able; the record was also replete with evidence 
that the father made great strides in his mental 
health since the divorce, which constituted a 
material change of circumstances that affected 
the child’s well-being in a meaningful way. 
Grace v. Grace, — S.W.3d —, 2022 Tenn. App. 
LEXIS 358 (Tenn. Ct. App. Sept. 13, 2022). 


41. Material Change of Circumstances. 
In a father’s suit seeking modification of the 
permanent parenting plan for his five-year-old 
daughter, there was a material change of cir- 
cumstances affecting the child’s well-being 
from the mother’s move to a different county, 
the child’s change of schools, and the mother’s 
new work-from-home arrangement such that a 
schedule modification was in the child’s best 


36-6-106. Child custody. 


36-6-106 


interests. Emch v. Emch, — S.W.3d —, 2022 
Tenn. App. LEXIS 349 (Tenn. Ct. App. Sept. 1, 
2022). 

Mother’s petition to change the child’s pri- 
mary residential parent constituted a request 
to modify child custody, which the trial court 
properly denied as there was no material 
change in circumstances; there was no evidence 
that the child’s well-being had been negatively 
affected either by father’s relationship with his 
fiancé or by the child’s removal from preschool. 
Father had taken steps to ease the child’s 
integration with his step-siblings and a change 
in the child’s primary residential parent was 
not warranted. McCurry v. McCurry, — S.W.3d 
—, 2022 Tenn. App. LEXIS 461 (Tenn. Ct. App. 
Dec. 1, 2022). 


43. Employment of Parent. 

Trial court discredited the husband’s expla- 
nation that he cut his hours to spend more time 
with the children as evidenced by the fact that 
he now worked on the weekends and slept 
during the day when the children were most 
available; the appellate court agreed with the 
trial court’s assessment and correspondingly 
affirmed the court’s calculation of support 
based upon the husband’s underemployment. 
Mitchell v. Mitchell, — S.W.3d —, 2022 Tenn. 
App. LEXIS 298 (Tenn. Ct. App. Aug. 2, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


Basis for Determination of Custody. 
Best Interests Analysis. 

: Material Change of Circumstances. 
0. Illustrative Cases. 

1. Permanent Parenting Plan. 


Re ooo tO 


2. Basis for Determination of Custody. 

Trial court did not abuse its discretion or 
otherwise err in refusing to hear the Child’s 
preference where it found that the Child was in 
counseling and would be traumatized by hav- 
ing to testify, and the guardian ad litem advo- 
cated against the child testifying. Given Moth- 
er’s propensity to emotionally manipulate her 
children, and the trial court’s finding that 
Mother was a “trigger” for this Child, it was 
likely that the Child’s testimony would be 
skewed and of no probative value. In re Aiden 
W.L., — S.W.3d —, 2022 Tenn. App. LEXIS 483 
(Tenn. Ct. App. Dec. 15, 2022). 

Trial court failed to make detailed findings of 
fact under Tenn. R. Civ. P. 52.01 in awarding 
parenting time because both parties addressed 
the evidence in the record at length with an 
emphasis on describing the details of abuse, the 
court specifically found testimony about the 


father’s abuse was not credible, and yet the 
court made no further findings regarding the 
allegations of abuse during the parties’ rela- 
tionship. Bean v. Bean, — S.W.3d —, 2022 
Tenn. App. LEXIS 490 (Tenn. Ct. App. Dec. 21, 
2022). 


3. Best Interests Analysis. 

In determining the children’s best interest, 
the court was forced to sift through a great deal 
of disparaging information about both parents, 
and did not ignore the father’s missteps; to the 
contrary, it expressed grave concerns about his 
delegation of parenting responsibilities and his 
overall lack of involvement with the children, 
but his parenting flaws paled in comparison to 
the instability evident in the mother’s home. 
King v. Jones, — S.W.3d —, 2022 Tenn. App. 
LEXIS 273 (Tenn. Ct. App. July 18, 2022). 

In an action regarding child custody and 
parenting time, remand regarding the father’s 
request for equal co-parenting time was neces- 
sary for consideration of the remaining minor 
child’s best interests and to maximize each 
parent’s participation in the child’s life for the 
remainder of her adolescence. Gaby v. Gaby, — 
S.W.3d —, 2022 Tenn. App. LEXIS 443 (Tenn. 
Ct. App. Nov. 17, 2022). 


36-6-108 


Father’s claim that the trial court did not 
properly weigh the best interest factors as it 
pertained to the child in ordering that the 
mother remain the child’s primary residential 
parent lacked merit because the child had a 
tenuous, distant relationship with the father, 
while the mother performed the daily parental 
duties and had done so for an extended period 
of time, the child was in need of close supervi- 
sion and largely got that in the mother’s care, 
and the child clearly expressed a preference to 
live with the mother. Miles v. Miles, — S.W.3d 
—, 2022 Tenn. App. LEXIS 482 (Tenn. Ct. App. 
Dec. 14, 2022). 


5. Material Change of Circumstances. 

In a father’s suit seeking modification of the 
permanent parenting plan for his five-year-old 
daughter, there was a material change of cir- 
cumstances. affecting the child’s well-being 
from the mother’s move to a different county, 
the child’s change of schools, and the mother’s 
new work-from-home arrangement such that a 
schedule modification was in the child’s best 
interests. Emch v. Emch, — 8.W.3d —, 2022 
Tenn. App. LEXIS 349 (Tenn. Ct. App. Sept. 1, 
2022). 


10. Mlustrative Cases. 

Court’s judgment granting the paternal 
aunt’s petition was not proper because the trial 
court committed reversible error by conducting 
an in camera interview with the child without 
counsel or a court reporter present and then 
withholding the court’s summary of the testi- 
mony until entry of the final judgment. In re 
Lyric N., — S.W.3d —, 2022 Tenn. App. LEXIS 
292 (Tenn. Ct. App. July 29, 2022). 

Considering the T.C.A. § 36-6-106 factors, a 
decision finding that modification of custody to 


36-6-108. Parental relocation. 
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establish the father as the primary residential 
parent was not in the best interests of the 
parties’ child was proper as the testimony indi- 
cated that historically the mother was the pri- 
mary caregiver for the child when the parties 
were together. In re B.C., — S.W.3d —, 2022 
Tenn. App. LEXIS 403 (Tenn. Ct. App. Oct. 19, 
2022). 

Where a father challenged the trial court’s 
designation of the mother as primary residen- 
tial parent, arguing that the trial court erred in 
weighing the statutory factors, the father’s fail- 
ure to provide a transcript or statement of the 
evidence raised a conclusive presumption that 
there was sufficient evidence before the trial 
court to support its judgment. Sines v. Tinnin, 
— §.W.3d —, 2022 Tenn. App. LEXIS 405 
(Tenn. Ct. App. Oct. 20, 2022). 


11. Permanent Parenting Plan. 

Trial court considered the children’s best 
interest and fashioned a plan that would per- 
mit each parent’s maximum participation in 
their lives as it allowed the husband specific 
time with the children during the week that 
would not interfere with their schooling and his 
work schedule. Mitchell v. Mitchell, — S.W.3d 
—, 2022 Tenn. App. LEXIS 298 (Tenn. Ct. App. 
Aug. 2, 2022). 

Contempt finding against a husband was 
reversed and the day-to-day schedule in the 
permanent parenting plan (PPP) was vacated 
and remanded because the PPP ordered by the 
trial court stated that the husband was granted 
90 days of parenting time per year, but the 
more specific day-to-day schedule provided in 
the plan allowed for only about 63 days. Bur- 
nett v. Burnett, — S.W.3d —, 2022 Tenn. App. 
LEXIS 474 (Tenn. Ct. App. Dec. 7, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


3. Application. 
ee Best Interests. 
10. Custody Change Based on Relocation. 


3. Application. 

After permitting mother’s relocation to an- 
other state, modification of the permanent par- 
enting plan was warranted and appropriate 
because the father received an increase in his 
co-parenting time and the modified schedule 
fully considered father’s work schedule and 
other considerations. Hall v. Hall, — S.W.3d —, 


2022 Tenn. App. LEXIS 203 (Tenn. Ct. App. 
May.24, 2022). 


7. Best Interests. 

Record supported the trial court’s findings 
and ultimate determination that relocation was 
not in a child’s best interest as the trial court 
considered the mother’s pattern of conduct to- 
ward the father in limiting or preventing his 
co-parenting time; the trial court also found 
that the relocation would not enhance the 
child’s general quality of life as evidenced by 
the child’s concern that the relocation would 
inhibit his relationship with the father. Nance 


91 ADVANCE CODE SERVICE 


v. Franklin, — S.W.3d —, 2022 Tenn. App. 
LEXIS 360 (Tenn. Ct. App. Sept. 15, 2022). 


10. Custody Change Based on Reloca- 
tion. 

Mother’s relocation to another state with the 
child was warranted because she maintained a 
significant and close bond with the child, the 
father was a good parent but he had not exer- 


36-6-306 


cised all of his co-parenting time due to his 
demanding work schedule, the child enjoyed a 
close and loving relationship with her stepfa- 
ther, and there was no evidence that relocation 
would significantly impact the child’s physical, 
educational, or emotional development. Hall v. 
Hall, — S.W.3d —, 2022 Tenn. App. LEXIS 203 
(Tenn. Ct. App. May 24, 2022). 


Part 3 VISITATION 


36-6-301. Visitation. 


NOTES TO DECISIONS 


6. Non-custodial Parents. 

Chancery court abused the court’s discretion 
in suspending a mother’s visitation rights be- 
cause the court concluded that it was appropri- 
ate to cease visitation as that was the court’s 
policy once a termination of parental rights 
petition was filed. Moreover, supervised visita- 
tion was reasonably available as a less restric- 


tive alternative in that it was undisputed that 
the mother had been consistently attending 
supervised visits with the child before and after 
the child’s foster parents filed the termination 
petition. In re Scarlett F., — S.W.3d —, 2022 
Tenn. App. LEXIS 363 (Tenn. Ct. App. Sept. 16, 
2022). 


36-6-306. Grandparents’ visitation rights. 


NOTES TO DECISIONS 


ANALYSIS 


4. Visitation Granted. 
re Jurisdiction. 
12. Best Interests. 


4. Visitation Granted. 


Grandparent visitation was proper because. 


the child had already begun to show the nega- 
tive effects from her separation from grandpar- 
ents, and there was a likelihood that substan- 
tial harm would come to the child if she was 
unable to keep her mother’s memory alive by 
maintaining a relationship with them. Rose v. 
Malone, — S.W.3d —, 2022 Tenn. App. LEXIS 
284 (Tenn. Ct. App. July 25, 2022). 


7. Jurisdiction. 
Juvenile court’s judgment awarding paternal 
grandparents visitation was reversed because 


the juvenile court lacked jurisdiction to con- 
sider the subject petition when the child was 
born out of wedlock and then the parents sub- 
sequently married. In re Houston D., — S.W.3d 
—, 2022 Tenn. App. LEXIS 320 (Tenn. Ct. App. 
Aug. 16, 2022). 


12. Best Interests. 

Grandparent visitation was proper because it 
was in the child’s best interests to do so. In 
part, the grandparents had been involved in 
the child’s life since she was born; although 
there was conflict after the mother died be- 
tween the father and the grandparents, their 
conflict was never manifested before the child; 
and the grandparents were not attempting to 
hurt the father or undermine his authority as a 
parent. Rose v. Malone, — S.W.3d —, 2022 
Tenn. App. LEXIS 284 (Tenn. Ct. App. July 25, 
2022). 


36-6-406 
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Part 4 PARENTING PLANS 


36-6-406. Restrictions in temporary or permanent parenting plans. 


NOTES TO DECISIONS 


ANALYSIS 


1. Factors. 
Se Findings. 


1. Factors. 

Mother’s husband physically abused the 
mother on more than one occasion, and during 
at least one episode, the child was present in 
the home, and the abuse was likely to continue, 
and despite the mother’s protests on appeal, 
the court’s limitation on her residential parent- 
ing time was consistent with the statutory 
directive; the father’s conduct did not warrant a 
limitation. King v. Jones, — S.W.3d —, 2022 
Tenn. App. LEXIS 273 (Tenn. Ct. App. July 18, 
2022). 


3. Findings. 

Trial court’s finding that limitations on par- 
enting time were not warranted due to physical 
abuse or a pattern of emotional abuse was 
vacated because the trial court made no finding 
as to whether such abuse occurred. Friedsam v. 


Krisle, — S.W.3d —, 2022 Tenn. App. LEXIS 
333 (Tenn. Ct. App. Aug. 25, 2022). 

Trial court failed to make detailed findings of 
fact under Tenn. R. Civ. P. 52.01 in awarding 
parenting time because both parties addressed 
the evidence in the record at length with an 
emphasis on describing the details of abuse, the 
court specifically found testimony about the 
father’s abuse was not credible, and yet the 
court made no further findings regarding the 
allegations of abuse during the parties’ rela- 
tionship. Bean v. Bean, — S.W.3d —, 2022. 
Tenn. App. LEXIS 490 (Tenn. Ct. App. Dec. 21, 
2022). : 

Issue of the trial court’s lack of findings as to 
abuse was tried by consent because the mother 
referenced allegations of abuse by the father, 
presented significant proof in support of her 
allegations, specifically asked the father’s par- 
enting time be limited due to the abuse, and the 
father presented testimony it was actually the 
mother who was abusive. Bean v. Bean, — 
S.W.3d —, 2022 Tenn. App. LEXIS 490 (Tenn. 
Ct. App. Dec. 21, 2022). 


Part 6 UnirormM CHILD ABDUCTION PREVENTION ACT 


36-6-605. Jurisdiction. 


NOTES TO DECISIONS 


1. Objections. 

If appellant was going to raise the issue of 
lack of notice, he needed to raise the issue when 
he made a general appearance in 2019 instead 


of signing for service and failing to challenge 
the notice until 2021. Saleh v. Pratt, — S.W.3d 
—, 2022 Tenn. App. LEXIS 191 (Tenn. Ct. App. 
May 17, 2022). 


TITLE 37 
JUVENILES 


CHAPTER. 
1. JUVENILE CourTS AND PROCEEDINGS. 


Part 1 General Provisions 
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CHAPTER 1 
JUVENILE COURTS AND PROCEEDINGS 


Part 1 GENERAL PROVISIONS 


SECTION. 
37-1-102. Chapter and part definitions. 


Part 1 GENERAL PROVISIONS 


37-1-102. Chapter and part definitions. 


(a) As used in this chapter, any reference to the department of correction is 
construed to mean the department of children’s services, unless the reference 
is clearly intended to designate the department of correction. 

(b) As used in this part, unless the context otherwise requires: 

(1) “Abuse” exists when a person under the age of eighteen (18) is 
suffering from, has sustained, or may be in immediate danger of suffering 
from or sustaining a wound, injury, disability or physical or mental condition 
caused by brutality, neglect or other actions or inactions of a parent, relative, 
guardian or caretaker; 

(2) “Administrative hearing” is an action by the judge or magistrate of the 
juvenile court in conformity with legislative intent in terminating the home 
placement of a juvenile; 

(3) “Adult” means any person eighteen (18) years of age or older; 

(4) “Caregiver” means any relative or other person living, visiting, or 
working in the child’s home who supervises or otherwise provides care or 
assistance for the child, such as a babysitter, or who is an employee or 
volunteer with the responsibility for any child at an educational, recre- 
ational, medical, religious, therapeutic, or other setting where children are 
present. “Caregiver” may also include a person who has allegedly used the 
child for the purpose of commercial sexual exploitation of a minor or 
trafficking a minor for a commercial sex act, including, but not limited to, as 
a trafficker. For purposes of this chapter, “caregiver” and “caretaker” shall 
have the same meaning; | 

(5) “Child” means: 

(A) A person under eighteen 18) years of age; or 
(B) Aperson under nineteen (19) years of age for the limited purpose of: 

(i) Remaining under the continuing jurisdiction of the juvenile court 
to enforce a non-custodial order of disposition entered prior to the 
person’s eighteenth birthday; 

(ii) Remaining under the jurisdiction of the juvenile court for the 
purpose of being committed, or completing commitment including 
completion of home placement supervision, to the department of chil- 
dren’s services with such commitment based on an adjudication of 
delinquency for an offense that occurred prior to the person’s eighteenth 
birthday; or 

(iii) Remaining under the jurisdiction of the juvenile court for reso- 
lution of a delinquent offense or offenses committed prior to a person’s 

eighteenth birthday but considered by the juvenile court after a person’s 
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eighteenth birthday with the court having the option of retaining 

jurisdiction for adjudication and disposition or transferring the person 

to criminal court under § 37-1-134; | 

(C) In no event shall a person eighteen (18) years of age or older be 
committed to or remain in the custody of the department of children’s 
services by virtue of being adjudicated dependent and neglected, unruly or 
in need of services pursuant to § 37-1-175, except as provided in 37-5- 
106(a)(20); 

(D) This subdivision (b)(5) shall in no way be construed as limiting the 
court’s jurisdiction to transfer a person to criminal court under § 37-1- 
134; 

(E) A person eighteen (18) years of age is legally an adult for all other 
purposes including, but not limited to, enforcement of the court’s orders 
under this subsection (b) through its contempt power under § 37-1-158; 

(F) No exception shall be made for a child who may be emancipated by 
marriage or otherwise; and 

(G) A person over the age of eighteen (18) shall be allowed to remain 
under the continuing jurisdiction of the juvenile court for purposes of the 
voluntary extension of services pursuant to § 37-2-417 [repealed]; 

(6) “Commissioner” means commissioner of children’s services; 

(7) “Court order” means any order or decree of a judge, magistrate or court 
of competent jurisdiction. A “valid court order” is one that is authorized by 
law, and any order entered in the minutes of a court of record is presumed to 
be valid; 

(8) “Custodian” means a person, other than a parent or legal guardian, 
who stands in loco parentis to the child or a person to whom temporary legal 
custody of the child has been given by order of a court; 

(9) “Custody” means the control of actual physical care of the child and 
includes the right and responsibility to provide for the physical, mental, 
moral and emotional well-being of the child. “Custody,” as herein defined, 
relates to those rights and responsibilities as exercised either by the parents 
or by a person or organization granted custody by a court of competent 
jurisdiction. “Custody” shall not be construed as the termination of parental 
rights set forth in § 37-1-147. “Custody” does not exist by virtue of mere 
physical possession of the child; 

(10) “Delinquent act” means an act designated a crime under the law, 
including local ordinances of this state, or of another state if the act occurred 
in that state, or under federal law, and the crime is not a status offense under 
subdivision (b)(32)(C) and the crime is not a traffic offense as defined in the 
traffic code of the state other than failing to stop when involved in an 
accident pursuant to § 55-10-101, driving while under the influence of an 
intoxicant or drug, vehicular homicide or any other traffic offense classified 
as a felony; 

(11) “Delinquent child” means a child who has committed a delinquent act 
and is in need of treatment or rehabilitation; 

(12) “Department” means the department of children’s services; 

(13) “Dependent and neglected child” means a child: 

(A) Who is without a parent, guardian or legal custodian; 
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(B) Whose parent, guardian or person with whom the child lives, by 
reason of cruelty, mental incapacity, immorality or depravity is unfit to 
properly care for such child; 

(C) Who is under unlawful or improper care, supervision, custody or 
restraint by any person, corporation, agency, association, institution, 
society or other organization or who is unlawfully kept out of school; 

(D) Whose parent, guardian or custodian neglects or refuses to provide 
necessary medical, surgical, institutional or hospital care for such child; 

(EK) Who, because of lack of proper supervision, is found in any place the 
existence of which is in violation of law; 

(F) Who is in such condition of want or suffering or is under such 

improper guardianship or control as to injure or endanger the morals or 
health of such child or others; 

(G) Who is suffering from abuse or neglect; 

(H) Who has been in the care and control of one (1) or more agency or 
person not related to such child by blood or marriage for a continuous 
period of six (6) months or longer in the absence of a power of attorney or 
court order, and such person or agency has not initiated judicial proceed- 
ings seeking either legal custody or adoption of the child; 

(1) Who is or has been allowed, encouraged or permitted to engage in 
prostitution or obscene or pornographic photographing, filming, posing, or 
similar activity and whose parent, guardian or other custodian neglects or 
refuses to protect such child from further such activity; or 

(J)i) Who has willfully been left in the sole financial care and sole 

physical care of a related caregiver for not less than eighteen (18) 

consecutive months by the child’s parent, parents or legal custodian to 

the related caregiver, and the child will suffer substantial harm if 
removed from the continuous care of such relative; } 
_ (ii) For the purposes of this subdivision (b)(13)(J): 

(a) A related caregiver shall include the child’s biological, step or 
legal grandparent, great grandparent, sibling, aunt, uncle or any 
other person who is legally or biologically related to the child; and 

(6b) A child willfully left with a related caregiver as defined in 
subdivision (b)(13)(J)Gi)(a) because of the parent’s military service 
shall not be subject to action pursuant to § 37-1-183; 

(14) “Detention” means temporary confinement in a secure or closed type 
of facility that is under the direction or supervision of the court or a facility 
that is designated by the court or other authority as a place of confinement 
for juveniles; 

(15) “Evidence-based” means policies, procedures, programs, and prac- 
tices demonstrated by scientific research to reliably produce reductions in 
recidivism or has been rated as effective by a standardized program 
evaluation tool; 

(16) “Financial obligations” means fines, fees, costs, surcharges, child 
support, or other monetary liabilities ordered or assessed by any court or 
state or county government, but does not include restitution; 

(17) “Foster care” means the temporary placement of a child in the 
custody of the department of children’s services or any agency or institution, 
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whether public or private, for care outside the home of a parent or relative, 
by blood or marriage, of the child, whether the placement is by court order, 
voluntary placement agreement, surrender of parental rights or otherwise; 

(18) “Foster parent” means, for purposes other than § 37-2-414, a person 
who has been trained and approved by the department or licensed child- 
placing agency to provide full-time temporary out-of-home care at a private 
residence for a child or children who have been placed in foster care, or in the 
case of a child or children placed for adoption, a person who has provided 
care for the child or children for a period of six (6) months or longer in the 
absence of a power of attorney or court order; 

(19) “Juvenile court” means the general sessions court in all counties of 
this state, except in those counties and municipalities in. which special 
juvenile courts are provided by law, and “judge” means judge of the juvenile 
court; 

(20) “Nonjudicial days” means Saturdays, Sundays and legal holidays. 
Nonjudicial days begin at four thirty p.m. (4:30 p.m.) on the day preceding a 
weekend or holiday, and end at eight o’clock a.m. (8:00 a.m.) on the day after 
a weekend or holiday; 

(21) “Positive behavior” means prosocial behavior or progress in a treat- 
ment program or on supervision; | 

(22) “Preliminary inquiry” means the process established by the Rules of 
Juvenile Practice and Procedure that is used to commence proceedings and 
to resolve complaints by excluding certain matters from juvenile court at 
their inception; | | 

(23) “Probation” means casework service as directed by the court and 
pursuant to this part as a measure for the protection, guidance, and 
well-being of the child and child’s family; 

(24) “Protective supervision” means supervision ordered by the court of 
children found to be dependent or neglected or unruly; 

(25) “Restitution” means compensation that is accomplished through 
actual monetary payment to the victim of the offense by the child who 
committed the offense, or symbolically, through unpaid community service 
work by the child, for property damage or loss incurred as a result of the 
delinquent offense; 

(26) “Seclusion” means the involuntary segregation of a child from the 
rest of the resident population regardless of the reason for the segregation, 
including confinement to a locked unit or ward where other children may be 
seen or heard but are separated from the child, but does not include: 

(A) The segregation of a child for the purpose of managing biological 
contagion consistent with the centers for disease control and prevention 
guidelines; | 

(B) Voluntary time-out involving the voluntary separation of an indi- 
vidual child from others, and where the child is allowed to end the 
separation at will; or 

(C) Temporarily securing children in their rooms during regularly 
scheduled times, such as periods set aside for sleep or regularly scheduled 
down time, that are universally applicable to the entire population or 
within the child’s assigned living area; 
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(27) “Severe child abuse” means: 

(A)G) The knowing exposure of a child to or the knowing failure to 

protect a child from abuse or neglect that is likely to cause serious bodily 

injury or death and the knowing use of force on a child that is likely to 
cause serious bodily injury or death; 
(ii) “Serious bodily injury” shall have the same meaning given in 

§ 39-15-402(c); 

(B) Specific brutality, abuse or neglect towards a child that in the 
opinion of qualified experts has caused or will reasonably be expected to 
produce severe psychosis, severe neurotic disorder, severe depression, 
severe developmental delay or intellectual disability, or severe impair- 
ment of the child’s ability to function adequately in the child’s environ- 
ment, and the knowing failure to protect a child from such conduct; | 

(C) The commission of an act toward the child prohibited by § 39-13- 
309, §§ 39-13-502 — 39-13-504, § 39-13-515, § 39-13-522, § 39-13-527, 
§ 39-13-531, § 39-13-532, § 39-15-302, § 39-15-402, § 39-17-1004, § 39- 
17-1005, or the knowing failure to protect the child from the commission 
of such an act toward the child; 

(D) Knowingly allowing a child to be present within a structure where 
the act of creating methamphetamine, as that substance is identified in 
§ 39-17-408(d)(2), is occurring; 

(E) Knowingly or with gross negligence allowing a child under eight (8) 
years of age to ingest an illegal substance or a controlled substance that 
results in the child testing positive on a drug screen, except as legally 
prescribed to the child; or 

(F) Knowingly allowing a child to be within a structure where any of the 
following controlled substances are present and accessible to the child: 

(i) Any Schedule I controlled substance listed in § 39-17-406; 
(ii) Cocaine; 
(iii) Methamphetamine; or 
(iv) Fentanyl; 
(28) “Sexual activity” has the same meaning given in § 39-17-1002; 
(29) “Sexually explicit image” means a lewd or lascivious visual depiction 


of a minor’s genitals, pubic area, breast or buttocks, or nudity, if such nudity 
is depicted for the purpose of sexual stimulation or ' gratification of any 
person who might view such nudity; 


(30) “Shelter care” means PET ae care of a child in physically unre- 


stricted facilities; 


(31) “Significant injury” means bodily injury, including a cut, abrasion, 


bruise, burn, or disfigurement, and physical pain or temporary illness or 
impairment of the function of a bodily member, organ, or mental faculty, 
involving: 


(A) A substantial risk of death; 

(B) Protracted unconsciousness; 

(C) Extreme physical pain; 

(D) Protracted or obvious disfigurement; or 

(EK) Protracted loss or substantial impairment of a function of a bodily 
member, organ, or mental faculty; 
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(32) “Telecommunication device” has the same meaning as defined in 


§ 39-16-201; 


(33) “Unruly child” means a child in need of treatment and rehabilitation 


who: 


(A) Habitually and without justification is truant from school while 
subject to compulsory school attendance under § 49-6-3007; 

(B) Habitually is disobedient of the reasonable and lawful commands of 
the child’s parent(s), guardian or other legal custodian to the degree that 
such child’s health and safety are endangered; 

(C) Commits an offense that is applicable only to a child; or 

(D) Is away from the home, residence or any other residential place- 
ment of the child’s parent(s), guardian or other legal.custodian without 
their consent. Such child shall be known and defined as a “runaway”; and © 
(34) “Validated risk and needs assessment” means a determination of a 

child’s risk to reoffend and the needs that, when addressed, reduce the 
child’s risk to reoffend through the use of an actuarial assessment tool that 
assesses the dynamic and static factors that predict delinquent behavior. 
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Compiler’s Notes. Former § 37-2-417, re- 
ferred to in subdivision (b)(5)(G), was repealed 
by Acts 2022, ch. 785, § 1, effective January 1, 
2023: 


NOTES TO DECISIONS 


ANALYSIS 
ng Abandoned Child. 
2. Dependent and Neglected Child. 
Sh —Medical Treatment. 
&: Severe Child Abuse. 
14. Adult. 


1. Abandoned Child. 

Juvenile court did not err in finding proof for 
parental rights termination on the ground of 
abandonment for failure to provide a suitable 
home because, while the mother had an appro- 
priate “physical living location,” it remained 
unsuitable for the child. Although there was no 
issue with the use of illegal drugs in the home, 
there were still concerns about domestic vio- 
lence within the home. In re Joseph D., — 
S.W.3d —, 2022 Tenn. App. LEXIS 431 (Tenn. 
Ct. App. Nov. 10, 2022). 

Termination of the parental rights of the 
mother was proper because the mother failed to 
provide a safe or suitable home for the child 


where the mother was found to have subjected 
the child to severe abuse and the mother failed 
to complete a required psychiatric assessment. 
In re Aubree D., — S.W.3d —, 2023 Tenn. App. 
LEXIS 12 (Tenn. Ct. App. Jan. 11, 2023). 


2. Dependent and Neglected Child. 
Father’s argument that there was no basis 
for a dependency and neglect finding against 
him was without merit because the trial court 
did not err in considering the issue of drug use. 
The child was removed based on drug use in the 
home when the father was not present, but the 
child had also tested positive for drug exposure 
when the father was in his life; further, the 
father also refused to complete a drug screen- 
ing. In re Lucas L., — S.W.3d —, 2022 Tenn. 
App. LEXIS 256 (Tenn. Ct. App. July 5, 2022). 
There was clear and convincing evidence to 
support the trial court’s determination that the 
child was a dependent and neglected child 
insofar as her mother because the evidence 
showed that the child suffered 15 to 17 bone 
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fractures by the time she was 10 weeks old, 
experts testified that the injuries were the 
result of non-accidental trauma, and her par- 
ents were her primary caregivers. In re Aubree 
D., — S.W.3d —, 2022 Tenn. App. LEXIS 382 
(Tenn. Ct. App. Sept. 28, 2022). 


3. —Medical Treatment. 

There was clear and convincing evidence to 
support the trial court’s determination that the 
child was a dependent and neglected child 
insofar as her mother because the evidence 
showed that the mother ignored a nurse’s rec- 
ommendation for lead testing, she failed to 
mention the recommendation to the pediatri- 
cian, she never mentioned the child’s bruising 
to the pediatrician, and after it was apparent 
that the child had a broken arm the mother 
failed to present the child for her scheduled 
appointment. In re Aubree D., — S.W.3d —, 
2022 Tenn. App. LEXIS 382 (Tenn. Ct. App. 
Sept. 28, 2022). 


5. Severe Child Abuse. 

Father’s argument that the child was not a 
victim of severe abuse perpetrated by him was 
without merit because expert proof was not 
required to prove severe abuse and exposure of 
a child to drugs constituted severe child abuse, 
regardless of the fact that no specific injury was 
proven. In re Lucas L., —S.W.3d —, 2022 Tenn. 
App. LEXIS 256 (Tenn. Ct. App. July 5, 2022). 

Trial court properly terminated the mother’s 
and the father’s parental rights based on severe 
abuse as the children were all adjudicated 
dependent and neglected by the trial court in 
October of 2019, and the trial court entered an 
order concluding that the mother and father 
severely abused the children due to the chil- 
dren’s exposure to methamphetamine. In re 
Jamarcus K., 
LEXIS 346 (Tenn. Ct. App. Aug. 30, 2022). 

The ground for termination of a mother’s 
parental rights of severe child abuse was 
proven by clear and convincing evidence be- 
cause the child’s positive drug screen showed 
that the mother exposed the child to drugs and 
the mother did not dispute the severe abuse 
finding. In re Scarlett F., — S.W.3d —, 2022 
Tenn. App. LEXIS 363 (Tenn. Ct. App. Sept. 16, 
2022). 

There was clear and convincing evidence to 
support the trial court’s determination that the 
mother failed to protect the child from abuse 
and neglect that was likely to cause serious 
bodily injury because the mother, a certified 
nursing assistant, was aware of bruising on the 
child but failed to disclose it to the pediatrician, 
failed to follow a nurse’s recommendation for 
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further testing, and even after the child was 
diagnosed with a broken arm the mother 
waited four days to take her for an evaluation. 
In re Aubree D., — S.W.3d —, 2022 Tenn. App. 
LEXIS 382 (Tenn. Ct. App. Sept. 28, 2022). 

Trial court properly found that, based on the 
mother’s conviction for attempted aggravated 
child neglect, constituting severe child abuse of 
her other three children for exposing them to 
drugs. Therefore, the finding that the mother 
was sentenced to more than two years’ impris- 
onment for conduct against a child that consti- 
tuted severe child abuse was proven for termi- 
nation of her parental rights by clear and 
convincing evidence. In re Kamyiah H., — 
S.W.3d —, 2022 Tenn. App. LEXIS 418 (Tenn. 
Ct. App. Nov. 2, 2022). . 

Court found no error in the trial court’s 
finding of severe child abuse as against mother 
as a ground for termination of her parental 
rights, as in a prior order, the court found that 
the children were victims of severe child abuse 
by mother. In re Bentley J., — S.W.3d —, 2022 
Tenn. App. LEXIS 419 (Tenn. Ct. App. Nov. 1, 
2022). 

Juvenile court did not err in finding proof for 
parental rights termination on the ground of 
severe child abuse because a court entered an 
order finding clear and convincing evidence 
that the child’s older brother was dependent 
and neglected and was a victim of severe abuse 
at the hands of the mother. In re Joseph D., — 
S.W.3d —, 2022 Tenn. App. LEXIS 431 (Tenn. 
Ct. App. Nov. 10, 2022). 

Termination of mother’s rights was proper 
based on severe child abuse as she knowingly 
failed to protect one child from sexual abuse by 
her grandfather, who also sexually abused 
mother; mother was aware of grandfather’s 
propensity toward sexual abuse, was warned to 
prohibit contact between grandfather and her 
children, and yet still allowed one of her chil- 
dren to become his victim. In re Estrella A., — 
S.W.3d —, 2022 Tenn. App. LEXIS 447 (Tenn. 
Ct. App. Nov. 21, 2022). 


14. Adult. 

Juvenile court had subject matter jurisdic- 
tion to appoint a guardian and issue the special 
findings when the aunt’s petition was filed, but 
the court’s power to appoint a guardian termi- 
nated when the minor turned 18, and a juvenile 
court had no authority under Tennessee law to 
appoint a guardian for an adult; under Tennes- 
see law, the juvenile court lacked the power to 
appoint a guardian for the minor after his 
eighteenth birthday. In re Jose A., — S.W.3d —, 
2022 Tenn. App. LEXIS 241 (Tenn. Ct. App. 
June 21, 2022). 
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37-1-103. Exclusive original jurisdiction. 


NOTES TO DECISIONS 


3. Jurisdiction of Juvenile Courts. 

Juvenile court’s judgment awarding paternal 
grandparents visitation was reversed because 
the juvenile court lacked jurisdiction to con- 
sider the subject petition when the child was 
born out of wedlock and then the parents sub- 
sequently married. In re Houston D., — S.W.3d 
—, 2022 Tenn. App. LEXIS 320 (Tenn. Ct. App. 
Aug. 16, 2022). 

Juvenile court, which was presiding over a 
dependency and neglect action, did not retain 


37-1-104. Concurrent jurisdiction. 


jurisdiction to enter a custodial order after a 
petition to adopt the children at issue was filed 
by the children’s grandmother in the chancery 
court because the grandmother had legal and 
physical custody of the children when the adop- 
tion petition was filed and the juvenile court’s 
jurisdiction was automatically transferred to 
the chancery court upon the filing of the adop- 
tion petition in that court by the grandmother. 
In re Autumn D., — S.W.3d —, 2022 Tenn. App. 
LEXIS 410 (Tenn. Ct. App. Oct. 25, 2022). 


NOTES TO DECISIONS 


5. Jurisdiction. 

Juvenile court had subject matter jurisdic- 
tion to appoint a guardian and issue the special 
findings when the aunt’s petition was filed, but 
the court’s power to appoint a guardian termi- 
nated when the minor turned 18, and a juvenile 
court had no authority under Tennessee law to 
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appoint a guardian for an adult; under Tennes- 
see law, the juvenile court lacked the power to 
appoint a guardian for the minor after his 
eighteenth birthday. In re Jose A., — S.W.3d —, 
2022 Tenn. App. LEXIS 241 (Tenn. Ct. App. 
June 21, 2022). 


NOTES TO DECISIONS 


4, De Novo Hearing. 

In an appeal arising from a mother’s petition 
to modify the visitation provisions in an agreed 
parenting plan, the juvenile court erred in 
attempting to decide the matter on briefs and 
oral argument of counsel, as when the mother 


requested a de novo hearing under T.C.A. § 37- 
1-107(d), it was incumbent on the juvenile court 


-Judge to conduct an evidentiary trial. Stine v. 


Jakes, — S.W.3d —, 2022 Tenn. App. LEXIS 
247 (Tenn. Ct. App. June 27, 2022). 


37-1-130. Dependent or neglected child — Disposition. 


NOTES TO DECISIONS 


1. Custody Arrangements. 

Clear and convincing evidence supported the 
trial court’s finding that the child would not be 
safe from abuse if she was returned to her 
mother’s care because she never took responsi- 
bility for the 10-week-old child’s injuries, in- 
cluding 15 to 17 broken bones, she did not show 
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an understanding of how egregious the child’s 
injuries were, she never asked the father how 
the child’s arm was broken and continued to 
live with him and share parenting responsibili- 
ties, and the mother was untruthful and eva-. 
sive. In re Aubree D., — S.W.3d —, 2022 Tenn. 
App. LEXIS 382 (Tenn. Ct. App. Sept. 28, 2022). 


NOTES TO DECISIONS 


15. Appeals. 
T.C.A. § 37-1-107 does not expressly exclude 
transfer determinations made by a juvenile 


magistrate from an appeal to an elected juve- 
nile court judge. However, if the juvenile court 
judge who presides over the transfer hearing is 
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a lawyer, as in this case, the statute does not 
provide for an acceptance hearing in criminal 
court, and the criminal court has no authority 
to decline jurisdiction, T.C.A. § 37-1-159(d). 
Based on a plain reading of the statute, the 
ruling of a lawyer juvenile judge is not review- 


ADVANCE CODE SERVICE 


38-8-312 


able by the criminal court and the criminal 
court has no alternative but to accept jurisdic- 
tion over the juvenile. State v. Gray, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 512 (Tenn. 
Crim. App. Nov. 30, 2022). 


37-1-166. Orders committing or retaining a child within the custody of 
the department of children’s services — Required deter- 


minations. 


NOTES TO DECISIONS 


1. Reasonable Efforts. 

Father relied on the statute in claiming the 
department failed to provide reasonable efforts 
at reunification, but his reliance on the statute 
was misplaced; nothing in the statute ad- 
dressed proof of reasonable efforts in a termi- 


nation proceeding, while such could be consid- 
ered in whether termination was in the 
children’s best interests. In re Bentley J., — 
S.W.3d —, 2022 Tenn. App. LEXIS 419 (Tenn. 
Ct. App. Nov. 1, 2022). 


TITLE 38 


PREVENTION AND DETECTION OF CRIME 
CHAPTER 8 
EMPLOYMENT AND TRAINING OF POLICE OFFICERS 


Part 3 INVESTIGATIONS OF PoLICE OFFICERS 


38-8-312. Community oversight board. 


ATTORNEY GENERAL OPINIONS 


1. Authority Limited. 

A community oversight board does not have the 
authority to formally declare, by board action, 
the opposition or support for local, state, or 
federal legislation, candidates, or ballot mea- 
sures. Furthermore, a community oversight 


board has'no authority to conduct an official 
financial examination of the accounts of agen- 
cies involved in public safety and the adminis- 
tration of justice within its jurisdiction under 
any circumstances. OAG 22-08, 2022 Tenn. AG 
LEXIS 8 (4/22/2022). 


TITLE 39 
CRIMINAL OFFENSES 


CHAPTER. 
14. Orrenses AGAINST PRopPERTY. 


Part 5 Litter Control 


39-11-106 
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CHAPTER 11 
GENERAL PROVISIONS 


Part 1 CONSTRUCTION 


39-11-106. Title definitions. 


NOTES TO DECISIONS 


ANALYSIS 


12. Serious Bodily Injury. 
13. Value. 

14. Evidence. 

15. —Sufficient. 


12. Serious Bodily Injury. 

_ Evidence was sufficient to support defen- 
dant’s conviction for especially aggravated rob- 
bery because the jury clearly found that the 
injuries the victim suffered as a result of his 
being hit in the head and face with a hammer 
multiple times by defendant were sufficient to 
establish the element of serious bodily injury. 
The victim’s injuries involved a substantial risk 
of death and led to protracted or obvious disfig- 
urement. State v. Moore, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 415 (Tenn. Crim. App. 
Sept. 19, 2022). 

Sufficient evidence supported defendant’s 
conviction of aggravated assault with serious 
bodily injury, as she aided her accomplice in 
carrying out and concealing the crime, during 
which one victim was shot twice, once in the 
back and once in the lung, and doctors were 
unable to remove the bullets, which caused 
three broken ribs and pierced one of her lungs. 
Furthermore, the victim was transported by 
helicopter to the hospital where she was then 
hospitalized for seven days. State v. Sparks, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 503 
(Tenn. Crim. App. Nov. 23, 2022). 


13. Value. 

Evidence was sufficient to establish that the 
value of the trailer that was taken exceeded 
$1,000 because the owner of the trailer testified 
that the owner purchased the trailer for $1,700 
and that the owner would have asked a price of 
$1,500 had the owner put the item up for sale. 
Furthermore, the owner maintained that the 
owner could not have replaced the trailer for 
less than that amount. State v. Dawson, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 224 
(Tenn. Crim. App. May 18,. 2022). 

Evidence was sufficient to support defen- 
dant’s conviction for theft of property over 
$2,500 but less than $10,000, because someone 
removed a 15-year-old HVAC unit from the 
owner’s house, witnesses testified to seeing 


defendant with an HVAC unit on defendant’s 
trailer, the unit was found in a field that 
belonged to a relative of defendant, and the 
owner testified that the unit was the owner’s 
unit and that the owner paid $5,000 to replace 
the unit as it was impossible to reattach the 
unit due to the damage caused when the unit 
was removed. State v. Dawson, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 394 (Tenn. Crim. 
App. Aug. 26, 2022). 

Evidence sufficiently supported defendant’s 
conviction for theft of property valued at $2,500 
or more but less than $10,000 because the 
evidence established that the victim could not 
easily purchase a replacement trailer and that 
it cost him $3,097.91 in materials, $640 in 
employee labor, and $4,250 in his own labor to 
build a replacement trailer. The jury resolved 
any issues of credibility as to the victim’s testi- 
mony as was their prerogative. State v. Wood, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 521 
(Tenn. Crim. App. Dec. 5, 2022). 


14. Evidence. 


15. —Sufficient. 

While defendant may not have intended to 
cause the victim’s death, the evidence was 
sufficient to support his convictions of first and 
second degree murder because defendant knew 
from suffocating himself as a child that he 
could stop the victim’s crying by suffocating her 
and he intentionally pressed her face into his 
chest and squeezed her; despite the victim’s 
fighting to breathe and grabbing his shirt, he 
continued to squeeze her until she went limp. 
State v. Light, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 522 (Tenn. Crim. App. Dec. 6, 
2022). 

Sufficient evidence existed to convict defen- 
dant of aggravated burglary because a reason- 
able juror could have concluded that defendant 
engaged in an affirmative act of deception with 
words creating false impressions of fact, law, 
value or intention or other state of mind. De- 
fendant gained entrance to victim’s residence 
under false pretenses, but the proof demon- 
strated her true intent, which was to immedi- 
ately begin a violent attack of the victim once 
inside. State v. Williams, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 539 (Tenn. Crim. App. 
Dec. 16, 2022). 
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39-11-301 


39-11-112. Repealed or amended laws — Application in prosecution for 


offense. 


NOTES TO DECISIONS 


ANALYSIS 


2: Construction with Other Statutes. 
4. Proper Sentence. 


2. Construction with Other Statutes. 

Although convicted under a repealed law, 
defendant was correctly sentenced as a motor 
vehicle habitual offender under that law be- 
cause the replacement statute, T.C.A. § 55-10- 
601, imposes no penalty and thus does not 
provide for a lesser penalty within the meaning 
of the criminal savings statute, T.C.A. § 39-11- 
112, which does not encompass a statute that 
eliminates an offense altogether. Administra- 
tive fees related to driver’s license reinstate- 
ment are not a penalty. State v. Deberry, 651 
S.W.3d 918, 2022 Tenn. LEXIS 304 (Tenn. Aug. 
30, 2022). 

Because the trial court was aware of the 
savings statue and imposed a corresponding 


sentence, the error in the judgment notating a 
Class D felony theft conviction was simply a 
clerical error. Defendant took the victim’s car, 
and the jury fixed the value of the victim’s 
property at more than $1,000. State v. Moore, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 415 
(Tenn. Crim. App. Sept. 19, 2022). 


4 Proper Sentence. 

Petitioner was properly denied postconvic- 
tion relief because trial counsel, much to peti- 
tioner’s benefit, requested the court to use the 
law in effect at the time of the offense, and not 
the criminal savings statute, T.C.A. § 39-11- 
112, and thereby secured a lesser sentence for 
petitioner. Trial counsel’s strategy was reason- 
able. Carter v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 395 (Tenn. Crim. App. Aug. 
26, 2022). 


Part 2 BuRDEN OF PROOF 


39-11-201. Burden of proof. 


- NOTES TO DECISIONS 


1. Defenses. 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that she shot the victim, her 
husband, once on either side of his head, and 
rather than calling 911, she drove north before 
returning home to clean the scene. Defendant 
threw bloody linens and a towel over a bluff, 
she threw the firearm used to shoot the victim 
in a river, she did not call 911 until the day after 
the shooting, and the physical evidence did not 
support her self-defense claim, which was made 
only after she claimed that she had returned 
home and found the deceased victim on the 
floor. State v. Wilkey, — S.W.3d —, 2022 Tenn. 


Crim. App. LEXIS 304 (Tenn. Crim. App. July 
1, 2022). ; 

Victim denied that he and a witness had been 
advancing on defendant when defendant took 
out the gun the second time, and the handgun 
defendant used required heavy trigger pull, 
which eliminated the possibility of accidental 
firing; the victim and witness testified that 
defendant was the aggressor, thereby negating 
his self-defense claim, and the evidence was 
sufficient to support the attempted second de- 
gree murder conviction. State v. Fain, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 390 (Tenn. 
Crim. App. Aug. 25, 2022). 


Part 3 CULPABILITY 


39-11-301, Requirement of culpable mental state. 


NOTES TO DECISIONS 


2. Instructions. 

Trial court properly instructed the jury that 
to find defendant guilty of unlawful possession 
of a firearm by a convicted felon the jury had to 


find that defendant acted either intentionally, 
knowingly, or recklessly because the language 
fairly submitted the legal issues and did not 
mislead the jury on the applicable law. That the 


39-11-302 


jury instruction did not comport with the lan- 
guage of the presentment charging that defen- 
dant acted knowingly did not render the in- 
struction invalid, and the inclusion of a mens 
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rea in the presentment was unnecessary. State 
v. Reynolds, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 244 (Tenn. Crim. App. May 31, 
2022). 


39-11-302. Definitions of culpable mental state. 


NOTES TO DECISIONS 


ANALYSIS 


1; Intentionally and Knowingly. 
6. Evidence Sufficient. 


1. Intentionally and Knowingly. 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that she shot the victim, her 
husband, once on either side of his head, and 
rather than calling 911, she drove north before 
returning home to clean the scene. State v. 
Wilkey, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. July 1, 2022). 

Victim denied that he and a witness had been 
advancing on defendant when defendant took 
out the gun the second time, and the handgun 
defendant used required heavy trigger pull, 
which eliminated the possibility of accidental 
firing; the victim and witness testified that 
defendant was the aggressor, thereby negating 
his self-defense claim, and the evidence was 
sufficient to support the attempted second de- 
gree murder conviction. State v. Fain, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 390 (Tenn. 
Crim. App. Aug. 25, 2022). 

Sufficient evidence supported defendant’s 
conviction for attempt to commit second-degree 
murder because defendant shot one victim at 
close range, right after a codefendant began 
firing multiple shots at another victim. The 
victim testified that defendant looked him in 
the eye as he shot him. State v. Bowman, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 481 
(Tenn. Crim. App. Nov. 7, 2022). 

Sufficient evidence supported defendant’s 
conviction for first-degree premeditated mur- 
der because the evidence established defen- 
dant’s identity as the perpetrator of the offense 
and that he acted with premeditation. Defen- 


dant was upset that the victim refused to. 


celebrate defendant’s birthday with him and 
told a friend that he was he was “out to go to 
jail,” he left his cell phone at the scene, and 
when he returned for his phone, the officers 
observed that defendant was covered in blood. 
State v. Lampley, — S.W.3d —, 2023 Tenn. 


Crim. App. LEXIS 23 (Tenn. Crim. App. Jan. 
24, 2023). 3 


6. Evidence Sufficient. 

Defendant’s conviction for assault was im- 
proper because the evidence did not establish 
that the officer’s injury was actually the result 
of defendant’s reckless conduct. The evidence 
did not establish that defendant acted at least 
recklessly, much less intentionally or know- 
ingly, in attempting to close the door. State v. 
Baker, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 308 (Tenn. Crim. App. July 5, 2022). 

Defendant’s conviction was improper because 
the evidence did not show that defendant inten- 
tionally prevented or obstructed the service of 
the criminal summons. Defendant could not 
intentionally prevent or obstruct service of any 
legal writ or process if he did not know that the 
officer was attempting to serve any legal writ or 
process. State v. Baker, — S.W3d —, 2022 
Tenn. Crim. App. LEXIS 308 (Tenn. Crim. App. 
July 5, 2022). 

Evidence was sufficient to convict defendant 
of second degree murder and for a jury to reject 
defendant’s self-defense argument as, where a 
parking lot misunderstanding escalated to an 
argument, two witnesses testified that neither 
they nor the victim spoke aggressively to defen- 
dant, cursed at him, or threatened him; he shot 
the victim; no weapons were found in or around 
the victim’s truck; and defendant testified that 
he did not wait to see if the victim had a gun 
before shooting him. State v. Dixon, — S.W.3d 


_—, 2022 Tenn. Crim. App. LEXIS 446 (Tenn. 


Crim. App. Oct. 6, 2022). 

Sufficient evidence existed to convict defen- 
dant of aggravated assault because a rational 
trier of fact could have found that defendant’s 
assault upon the victim involved the use or 
display of a deadly weapon. During her ongoing 
beating of the victim, defendant threatened to 
shoot the victim if she ran, there was a gun 
visibly displayed that could be seen by the 
victim, and defendant knowingly involved the 
display of the weapon to place the victim in fear 
of imminent bodily injury. State v. Williams, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 539 
(Tenn. Crim. App. Dec. 16, 2022). 
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39-11-402 


Part 4 CRIMINAL RESPONSIBILITY 


39-11-401. Parties to offenses. 


NOTES TO DECISIONS 


3. Evidence Sufficient. 

Given the evidence, a reasonable jury could 
have concluded that the second defendant was 
well aware of the first defendant’s plan to kill 
the victim and assisted the first defendant in 
that plan; the evidence showed, in part, that 
the second defendant was more than merely 
present at the scene when the victim was 
killed. The evidence against the first defendant 
was overwhelming, and the evidence against 
the second defendant was strong. State v. Roby, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 237 
(Tenn. Crim. App. May 23, 2022). 

Sufficient evidence supported defendant’s 
conviction of aggravated assault with serious 
bodily injury, as she aided her accomplice in 
carrying out and concealing the crime, during 
which one victim was shot twice, once in the 
back and once in the lung, and doctors were 
unable to remove the bullets, which caused 
three broken ribs and pierced one of her lungs. 
Furthermore, the victim was transported by 
helicopter to the hospital where she was then 
hospitalized for seven days. State v. Sparks, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 503 
(Tenn. Crim. App. Nov. 23, 2022). 

Evidence supported defendant’s conviction of 
first-degree premeditated murder under a 
theory of criminal responsibility, as defendant 
intended for her accomplice to kill the victim 
and aided him in carrying out and concealing 
the crime; defendant told accomplice that the 


victim had to be “taken care of,” and after. 


accomplice shot the victim, the defendant 
helped burn bandanas used during the murder, 
plus other items used during the murder, in- 


cluding defendant’s gun, were discovered dur- 
ing a search of her residence. State v. Sparks, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 503 
(Tenn. Crim. App. Nov. 23, 2022). 

Sufficient evidence supported defendant’s 
conviction of attempted first-degree murder un- 
der a theory of criminal responsibility; the 
defendant helped plan and cover up the crime, 
and when her accomplice entered the house 
and fired his gun into the bedroom, he shot the 
victim twice, including in the lung. State v. 
Sparks, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 503 (Tenn. Crim. App. Nov. 28, 2022). 

Sufficient evidence supported defendant’s 
convictions of attempted especially aggravated 
robbery and first-degree felony murder under a 
theory of criminal responsibility; the defendant 


told her accomplice that the victim had to be 


“taken care of,” defendant asked if accomplice, 
after killing the victim, had gotten anything 
from the victim’s house as planned, and defen- 
dant helped destroy bandanas worn during the 
crime. State v. Sparks, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 503 (Tenn. Crim. App. Nov. 
2a aeve). 

Evidence was sufficient to support the jury’s 
finding that the defendant was criminally re- 
sponsible for the friend’s attempted murder 
under the code because the defendant was 
criminally responsible for his brother’s prin- 
ciple action. Also, the defendant’s conduct of 
exiting the car and shooting the friend at the 
back, a rational juror could have concluded that 
the defendant intended to promote or assist in 
the violent altercation with the friend. State v. 
Head, — S.W.3d —, 2023 Tenn. Crim. App. 
LEXIS 12 (Tenn. Crim. App. Jan. 12, 2023). 


39-11-402. Criminal responsibility for conduct of another. 


NOTES TO DECISIONS 


ANALYSIS 


16. Evidence. 
17. —Sufficient. 


16. Evidence. 


17. —Sufficient. ; 
Given the evidence, a reasonable jury could 
have concluded that the second defendant was 
well aware of the first defendant’s plan to kill 
the victim and assisted the first defendant in 
that plan; the evidence showed, in part, that 


the second defendant was more than merely 
present at the scene when the victim was 
killed. The evidence against the first defendant 
was overwhelming, and the evidence against 
the second defendant was strong. State v. Roby, 
—§.W.3d —, 2022 Tenn. Crim. App. LEXIS 237 
(Tenn. Crim. App. May 23, 2022). 

Sufficient evidence supported defendant’s 
convictions of attempted especially aggravated 
robbery and first-degree felony murder under a 
theory of criminal responsibility; the defendant 
told her accomplice that the victim had to be 
“taken care of,” defendant asked if accomplice, 
after killing the victim, had gotten anything 


39-11-403 


from the victim’s house as planned, and defen- 
dant helped destroy bandanas worn during the 
crime. State v. Sparks, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 503 (Tenn. Crim. App. Nov. 
23, 2022). 

Sufficient evidence supported defendant’s 
conviction of aggravated assault with serious 
bodily injury, as she aided her accomplice in 
carrying out and concealing the crime, during 
which one victim was shot twice, once in the 
back and once in the lung, and doctors were 
unable to remove the bullets, which caused 
three broken ribs and pierced one of her lungs. 
Furthermore, the victim was transported by 
helicopter to the hospital where she was then 
hospitalized for seven days. State v. Sparks, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 503 
(Tenn. Crim. App. Nov. 23, 2022). 

Evidence supported defendant’s conviction of 
first-degree premeditated murder under a 
theory of criminal responsibility, as defendant 
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intended for her accomplice to kill the victim 
and aided him in carrying out and concealing 
the crime; defendant told accomplice that the 
victim had to be “taken care of,” and after 
accomplice shot the victim, the defendant 
helped burn bandanas used during the murder, 
plus other items used during the murder, in- 
cluding defendant’s gun, were discovered dur- 
ing a search of her residence. State v. Sparks, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 503 
(Tenn. Crim. App. Nov. 23, 2022). 

Sufficient evidence supported defendant’s 
conviction of attempted first-degree murder un- 
der a theory of criminal responsibility; the 
defendant helped plan and cover up the crime, 
and when her accomplice entered the house 
and fired his gun into the bedroom, he shot the 
victim twice, including in the lung. State v. 
Sparks, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 503 (Tenn. Crim. App. Nov. 23, 2022). 


39-11-403. Criminal responsibility for facilitation of felony. 


NOTES TO DECISIONS 


ANALYSIS 


8. Evidence. 
9. —Sufficient. 


8. Evidence. 


9. —Sufficient. 
Evidence was sufficient to convict defendant 
of facilitation of first degree premeditated mur- 


der because defendant and others decided to 
confront the victim about stolen drugs or 
money; they discussed “shooting up” the place 
where the victim was located; and defendant 
and co-defendant drove together, armed with a 
weapon, to a residence and shot and killed the 
victim and then fled together. State v. Mimms, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 338 
(Tenn. Crim. App. July 20, 2022). 


Part 5 GENERAL DEFENSES 


39-11-5003. Intoxication. 


NOTES TO DECISIONS 


2. Rejection of Defense. 

There was no evidence that defendant’s in- 
toxication deprived him of the mental capacity 
to form the culpable mental state required for 


an intentional and premeditated killing. He 
was-not entitled to plain error relief. State v. 
Lampley, — S.W.3d —, 2023 Tenn. Crim. App. 
LEXIS 23 (Tenn. Crim. App. Jan. 24, 2023). 


Part 6 JUSTIFICATION EXCLUDING CRIMINAL RESPONSIBILITY 


39-11-609. Necessity. 


NOTES TO DECISIONS 


2. Jury Instructions. 

Trial court erred by failing to instruct the 
jury on the general defense of necessity because 
defendant demonstrated that the threat 
against him was imminent and required imme- 


diate action on his part. Thus, the defense of 
necessity was fairly raised by the proof. State v. 
Simpson, — §.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 471 (Tenn. Crim. App. Oct. 31, 2022). 
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39-11-611 


NOTES TO DECISIONS 


ANALYSIS 


Deadly Force. 
—Duty to Retreat. 
Defense Rejected. 
Instructions. 

3. No Self-defense. 


ae ees 


1. Deadly Force. 


2. —Duty to Retreat. 

Trial court erred when it instructed the jury 
that defendant had a duty to retreat before 
using force intended or likely to cause death or 
serious bodily injury because the state failed to 
prove that he was engaged in unlawful activity 
such that the “no duty to retreat” instruction 
would not have applied. Even if the evidence 
did establish that defendant was in possession 
of a weapon when he arrived at the scene, the 
evidence did not establish a “causal nexus” 
between that unlawful activity and defendant’s 
need to engage in self-defense. State v. Simp- 
son, — S.W.3d —, 2022 Tenn. Crim. App. LEXIS 
471 (Tenn. Crim. App. Oct. 31, 2022). : 


8. Defense Rejected. 

Defendant’s claim of self-defense was prop- 
erly rejected because witnesses testified that 
defendant had a reputation for violence, 
whereas witnesses for the victim testified that 
he had a reputation for non-violence, and there 
was no gun found near the victim; witnesses 
saw the victim outside of his truck standing 
next to defendant’s vehicle, while defendant 


pointed a gun at and yelled at the victim. State. 


v. Ford, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 235 (Tenn. Crim. App. May 19, 2022). 
Defendant did not show self-defense because 
he testified that he held the victim and the 
homicide victim at gunpoint while the homicide 
victim demonstrated that he was unarmed by 
spontaneously disrobing; at no point did either 
victim make a verbal threat to defendant or 
attempt to employ force putting him in danger 
of death or serious bodily injury. State v. Jack- 
son, — 8.W.3d —, 2022 Tenn. Crim. App. LEXIS 
251 (Tenn. Crim. App. June 3, 2022). 
Evidence proved that the killing was pre- 
meditated, as the unarmed victim and defen- 


dant began arguing, the victim struck defen- 
dant’s face, and then defendant fired multiple 
shots at the victim, including as he tried to turn 
away; the jury was free to reject defendant’s 
self-defense claim, as at no point did defendant, 
a juvenile in possession of a handgun and 
present at a drug transaction, attempt to re- 
treat, and there was nothing to show that he 
faced an imminent, real danger of death or 
serious bodily injury. State v. Mustafa, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 278 
(Tenn. Crim. App. June 23, 2022). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that she shot the victim, her 
husband, once on either side of his head, and 
rather than calling 911, she drove north before 
returning home to clean the scene. Defendant 
threw bloody linens and a towel over a bluff, 
she threw the firearm used to shoot the victim 
in a river, she did not call 911 until the day after 
the shooting, and the physical evidence did not 
support her self-defense claim, which was made 
only after she claimed that she had returned 
home and found the deceased victim on the 
floor. State v. Wilkey, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 304 (Tenn. Crim. App. July 
1, 2022). 

Evidence was sufficient for a rational juror to 
decide that defendant did not act in self-de- 
fense, as the victim threatened to tell law 
enforcement about the marijuana grow room, 
defendant shot the victim three times, the 
wounds on the victim’s arms show that she had 
them defensively in front of her body, not 
stretched out holding a gun as defendant 
claimed, and the victim repeatedly denied that 
she tried to shoot defendant. State v. Dunn, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 307 
(Tenn. Crim. App. July 5, 2022). 

Evidence was sufficient to support defen- 
dant’s conviction for voluntary manslaughter 
because the jury weighed the evidence and 
rejected defendant’s theory of self-defense. In 
part, defendant strangled the victim to death 
with the cords from Christmas lights, applying 
tremendous force to break the victim’s hyoid 
bone. State v. Hans Banks, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 347 (Tenn. Crim. App. 
July 22, 2022). 


39-11-611 


Evidence was sufficient to support defen- 
dant’s convictions of second degree murder and 
attempted second degree murder because the 
jury instructions reflected that the trial court 
instructed the jury on criminal responsibility, 
from the facts, the jury could have concluded 
that even if one of defendant’s bullets did not 
strike the decedent or the victim, defendant 
nevertheless was criminally responsible for the 
decedent’s death and the victim’s injuries, and 
given that the victims were unarmed and did 
not physically or verbally threaten anyone in 
the vehicle, the jury reasonably rejected defen- 
dant’s self-defense claim. State v. Porter, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 357 
(Tenn. Crim. App. Aug. 1, 2022). 

Evidence was sufficient to convict defendant 
of second degree murder and for a jury to reject 
defendant’s self-defense argument as, where a 
parking lot misunderstanding escalated to an 
argument, two witnesses testified that neither 
they nor the victim spoke aggressively to defen- 
dant, cursed at him, or threatened him; he shot 
the victim; no weapons were found in or around 
the victim’s truck; and defendant testified that 
he did not wait to see if the victim had a gun 
before shooting him. State v. Dixon, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 446 (Tenn. 
Crim. App. Oct: 6, 2022). 

Defendant’s claim of self-defense failed, as 
her version of the events given to police during 
an interview indicated that the victim stopped 
choking her and went to the front door like he 
was going to leave. State v. Cheatham, — 
S.W.3d —, 2023 Tenn. Crim. App. LEXIS 7 
(Tenn. Crim. App. Jan. 6, 2023). 


9. Instructions. 

In a murder case where defendant claimed 
self-defense, the trial court did not err in deter- 
mining that defendant was engaged by virtue of 
his illegal possession of the gun in the type of 
unlawful activity that would negate a complete 
jury instruction on the duty to retreat. The 
state’s request for a special instruction on de- 
fendant’s duty to retreat was a correct state- 
ment of the law. State v. Newson, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 276 (Tenn. Crim. 
App. June 23, 2022). 

Defendant told police that he had the weapon 
with him because he did not trust drug dealers 
and a lot of people did not like him and the trial 
court made a threshold determination that 
clear evidence existed to show that defendant 
was engaged in unlawful activity at the time of 
the shooting; thus, the trial court excluded the 
no duty to retreat language from the self- 
defense jury instruction, which was not error. 
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State v. Mustafa, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 278 (Tenn. Crim. App. June 
23, '2022). 

Any error in self-defense instruction was 
harmless beyond a reasonable doubt as the 
evidence did not show that defendant believed 
she was in imminent danger of death or serious 
bodily injury when she stabbed the victim or 
that any such belief was reasonable as the fist 
fight between defendant and the victim had 
been broken up prior to the stabbing, and the 
victim had walked away from the area; the 
victim was not attempting to reengage defen- 
dant when she stabbed him; and, while a friend 
drove away from the scene, defendant hung 
outside of the passenger window while yelling 
and waving her cap in an apparent celebration 
of her actions. State v. Hamilton, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 431 (Tenn. Crim. 
App. Sept. 28, 2022). 

In a conviction for attempted first degree 
premeditated murder, defendant was properly 
denied a self-defense instruction because there 
was no evidence that the victim ever had a 
weapon of any type or that defendant sustained 
any injury, much less serious bodily injury, 
from the victim’s blows. State v. Davis, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 489 


(Tenn. Crim. App. Nov. 14, 2022). 


13. No Self-defense. 

Victim denied that he and a witness had been 
advancing on defendant when defendant took 
out the gun the second time, and the handgun 
defendant used required heavy trigger pull, 
which eliminated the possibility of accidental 
firing; the victim and witness testified that 
defendant was the aggressor, thereby negating 
his self-defense claim, and the evidence was 
sufficient to support the attempted second de- 
gree murder conviction. State v. Fain, —S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 390 (Tenn. 
Crim. App. Aug. 25, 2022). 

Evidence was sufficient to sustain defen- 
dant’s convictions for attempted voluntary 
manslaughter and reckless endangerment be- 
cause the jury could have rejected defendant’s 
claim of self-defense, since defendant opened 
fire on the victim’s vehicle within seconds, no 
one in the vehicle had a weapon, no one exited 
the vehicle, and no one said anything to defen- 
dant, threatening or otherwise, immediately 
before defendant opened fire. Defendant did not 
act in self-defense but instead acted in a state of 
passion produced by adequate provocation that 
would have led a reasonable person to act in an 
irrational manner. State v. Moreno, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 468 (Tenn. 
Crim. App. Oct. 24, 2022). 
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CHAPTER 12 
GENERAL OFFENSES 


Part 1 INCHOATE OFFENSES ° 


39-12-101. Criminal attempt. 


NOTES TO DECISIONS 


ANALYSIS 


Application. 
—Attempted Murder. 
Indictment. 

5. Sufficiency of Evidence. 


tf 29 


1. Application. 


3. —Attempted Murder. 

Victim denied that he and a witness had been 
advancing on defendant when defendant took 
out the gun the second time, and the handgun 
defendant used required heavy trigger pull, 
which eliminated the possibility of accidental 
firing; the victim and witness testified that 
defendant was the aggressor, thereby negating 
his self-defense claim, and the evidence was 
sufficient to support the attempted second de- 
gree murder conviction. State v. Fain, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 390 (Tenn. 
Crim. App. Aug. 25, 2022). 

Sufficient evidence supported defendant’s 
conviction for attempt to commit second-degree 
murder because defendant shot one victim at 
close range, right after a codefendant began 
firing multiple shots at another victim. The 
victim testified that defendant looked him in 
the eye as he shot him. State v. Bowman, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 481 
(Tenn. Crim. App. Nov. 7, 2022). 


9. Indictment. 

As defendant’s indictment was not _so defec- 
tive as to deprive the court of jurisdiction be- 
cause it alleged the essential elements of the 
offense of attempted first degree murder, cited 
the attempt statute, identified the victim, and 
identified the date of the offense, a habeas 
corpus proceeding was not the proper vehicle 
for testing the sufficiency of the indictment. 
Bennett v. Genovese, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 323 (Tenn. Crim. App. July 
14, 2022). 


15. Sufficiency of Evidence. 

Sufficient evidence supported defendant’s 
conviction for first degree premeditated murder 
of the deceased victim and the attempted first 
degree premeditated murder of the man with 
whom defendant had an altercation outside a 


convenience store. Defendant believed the man 
was mocking him, gave him several hard stares 
inside the store, waited for him to emerge from 
the store, had his companion block the man’s 
vehicle while defendant fired five shots directly 
at the man who had his hands raised in the air 
and was not holding his gun; one of the shots 
that defendant intended for the man struck and 
killed the mother of his children who was in the 
car. State v. Newson, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 276 (Tenn. Crim. App. June 
23; 2022). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted second-degree 
premeditated murder because it showed that 
the victim and his estranged wife took a week- 
end trip together, defendant, who had been 
checking the wife’s social media while she was 
gone, procured the handgun from her storage 
locker before she and the victim returned, the 
wife’s daughter warned defendant that they 
would return to the townhouse that evening 
but defendant remained, defendant’s vehicle 
was parked out of sight, the wife estimated she 
had been in the townhouse for only about 30 
seconds when defendant started shooting, and 
defendant emptied his weapon, firing seven 
shots at the victim. State v. Potts, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 297 (Tenn. Crim. 
App. June 29, 2022). 

Evidence was sufficient to support defen- 
dant’s convictions of second degree murder and 
attempted second degree murder because the 
jury instructions reflected that the trial court 
instructed the jury on criminal responsibility, 
from the facts, the jury could have concluded 
that even if one of defendant’s bullets did not 
strike the decedent or the victim, defendant 
nevertheless was criminally responsible for the 
decedent’s death and the victim’s injuries, and 
given that the victims were unarmed and did 
not physically or verbally threaten anyone in 
the vehicle, the jury reasonably rejected defen- 
dant’s self-defense claim. State v. Porter, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 357 
(Tenn. Crim. App. Aug. 1, 2022). 

Evidence was sufficient to sustain defen- 
dant’s convictions for attempted voluntary 
manslaughter and reckless endangerment be- 
cause the jury could have rejected defendant’s 
claim of self-defense since defendant opened 
fire on the victim’s vehicle within seconds, no 


39-12-103 


one in the vehicle had a weapon, no one exited 
the vehicle, and no one said anything to defen- 
dant, threatening or otherwise, immediately 
before defendant opened fire. Defendant did not 
act in self-defense but instead acted in a state of 
passion produced by adequate provocation that 
would have led a reasonable person to act in an 
irrational manner. State v. Moreno, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 468 (Tenn. 
Crim. App. Oct. 24, 2022). 

Evidence was sufficient to convict defendant 
of possession of .5 grams or more of cocaine for 
resale and attempted possession of a firearm 
during the commission of a dangerous felony as 
an officer stopped a vehicle for running a stop 
sign; defendant fled from the rear driver’s side 
seat of the car; officers recovered a loaded .45 
caliber pistol and a bag of cocaine in the rear 
driver’s side floorboard; defendant’s cell phone 
was found on the rear driver’s side seat; defen- 
dant’s phone contained a video of someone 
cooking powder cocaine to make crack cocaine; 
defendant’s face was visible in one portion of 
the video; and there was nothing in the record 
to suggest that the illegal drugs in question 
were for defendant’s personal use. State \v. 
Amos, — S8.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 478 (Tenn. Crim. App. Nov. 3, 2022). 

Sufficient evidence supported defendant’s 
convictions of attempted especially aggravated 
robbery and first-degree felony murder under a 


39-12-103. Criminal conspiracy. 
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theory of criminal responsibility; the defendant 
told her accomplice that the victim had to be 
“taken care of,” defendant asked if accomplice, 
after killing the victim, had gotten anything 
from the victim’s house as planned, and defen- 
dant helped destroy bandanas worn during the 
crime. State v. Sparks, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 503 (Tenn. Crim. App. Nov. 
2352022), 

Sufficient evidence supported defendant’s 
conviction of attempted first-degree murder un- 
der a theory of criminal responsibility; the 
defendant helped plan and cover up the crime, 
and when her accomplice entered the house 
and fired his gun into the bedroom, he shot the 
victim twice, including in the lung. State v. 
Sparks, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 503 (Tenn. Crim. App. Nov. 23, 2022). 

Evidence was sufficient to support defen- 
dant’s conviction and to prove his identity as 
the perpetrator of the offenses with respect to 
his conviction for attempted first degree mur- 
der and employing a firearm during the com- 
mission of a dangerous felony because victim 
was familiar with defendant as they worked 
together for over a month and even if masks 
were worn during their working hours, they 
socialized outside of work together and were in 
a sexual relationship. State v. Owens, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 526 (Tenn. 
Crim. App. Dec. 7, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


v First Degree Murder. 
Dk Evidence. 
6 —Sufficient. 


2. First Degree Murder. 

Evidence was sufficient for the jury to have 
concluded that defendant committed premedi- 
tated first-degree murder under a theory of 
criminal responsibility because defendant’s 
presence and companionship with the codefen- 
dants before and after the shooting, as well as 
his own participation in the shooting—being 
the first person to shoot, asking the non-fatal 
shooting victim if he wanted to die, and aiming 
at him—were circumstances from which the 
jury could have found that defendant intended 


to aid in the commission of the offenses. State v. 
Primm, — S.W.3d —, 2023 Tenn. Crim. App. 
LEXIS 13 (Tenn. Crim. App. Jan. 13, 2023). 


5. Evidence. 


6. —Sufficient. 

Evidence was sufficient to convict defendant 
of conspiracy to commit first degree premedi- 
tated murder as a jury could conclude that 
defendant entered into an agreement with co- 
defendant that they would find the victim and 
kill him as they committed an overt act of 
driving together to a residence to find the 
victim as planned, and they fled the scene of the 
murder together. State v. Mimms, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 338 (Tenn. Crim. 
App. July 20, 2022). 


111 


ADVANCE CODE SERVICE 


39-13-102 


39-12-107. Grading attempt, solicitation and conspiracy. 


NOTES TO DECISIONS 


2. Sentence. 

Trial court did not explicitly enumerate the 
mitigating factors raised by the defense, but 
such was not required, trial court did apply 
certain mitigating factors, and the trial court 
selected a within-range sentence for attempted 
second degree murder and employment of a 


firearm during commission of a felony, and 
noted how serious defendant’s actions were, 
which supported the trial court’s decision to 
impose a top of the range sentence; no abuse of 
discretion was found. State v. Dunn, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 307 (Tenn. 


- Crim. App. July 5, 2022). 


Part 2 ORGANIZED CRIME. 


39-12-206. Civil proceedings — Injunctions — Forfeiture of property 
— Future criminal actions — Statute of limitations. 


NOTES TO DECISIONS 


1. In General. 

Vacating a trial court’s order granting the 
State of Tennessee’s petition for forfeiture of 
the currency that was seized during a traffic 
stop, and remand of the matter, was appropri- 
ate because nothing in the findings by the trial 
court involved criminal activity on the part of 
the passenger in the vehicle who claimed the 


currency that was seized so as to justify forfei- 
ture of the currency. Therefore, the trial court’s 
order was insufficient to provide a basis for the 
appellate court’s review of the propriety of the 
forfeiture. State v. $133,429 in United States 
Currency Seized from Joni Assefa Kilenton, — 
S.W.3d —, 2022 Tenn. App. LEXIS 184 (Tenn. 
Ct. App. May 10, 2022). 


CHAPTER 13 
OFFENSES AGAINST PERSON 


Part 1 ASSAULTIVE OFFENSES 


39-13-101. Assault. 


NOTES TO DECISIONS 


11. Sufficiency of Evidence. 

Defendant’s conviction for assault was im- 
proper because the evidence did not establish 
that the officer’s injury was actually the result 
of defendant’s reckless conduct. The evidence 


39-13-102. Aggravated assault. 


did not establish that defendant acted at least 
recklessly, much less intentionally or know- 
ingly, in attempting to close the door. State v. 
Baker, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 308 (Tenn. Crim. App. July 5, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


14. Evidence. 
15. —Sufficient. 
18. Sentencing. 


14. Evidence. 


15. —Sufficient. 
Sufficient evidence supported defendant’s 
conviction for voluntary manslaughter and ag- 


39-13-103 


gravated assault resulting in death because the 
jury could have reasonably found that, once 
defendant had possession of the gun, the robber 
no longer posed a threat to defendant and that, 
either the confrontation with the robber or the 
robber’s prior robbery of another victim, consti- 
tuted “adequate provocation” for defendant to 
shoot the robber. Further, a rational trier of fact 
could have found that defendant acted inten- 
tionally, knowingly, or recklessly when he shot 
at the robber and that the robber’s three gun- 
shot wounds were bodily injury that resulted in 
his death. State v. Simpson, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 471 (Tenn. Crim. App. 
Oct. 31, 2022). 

Evidence that defendant appeared intoxi- 
cated to the officers who arrived on scene, was 
hostile and irritated and had slurred speech 
and glossy eyes, was unsteady on his feet, and 
smelled of alcohol was sufficient for a fact finder 
to find that defendant operated his motor ve- 
hicle in a manner capable of causing death or 
serious bodily injury and to support his convic- 
tion for reckless aggravated assault with a 
deadly weapon. State v. Crowe, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 472 (Tenn. Crim. 
App. Oct. 31, 2022). 

Sufficient evidence supported defendant’s 
conviction of aggravated assault with serious 
bodily injury, as she aided her accomplice in 
carrying out and concealing the crime, during 
which one victim was shot twice, once in the 
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back and once in the lung, and doctors were 
unable to remove the bullets, which caused 
three broken ribs and pierced one of her lungs. 
Furthermore, the victim was transported by 
helicopter to the hospital where she was then 
hospitalized for seven days. State v. Sparks, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 503 
(Tenn. Crim. App. Nov. 23, 2022). 

Sufficient evidence existed to convict defen- 
dant of aggravated assault because a rational 
trier of fact could have found that defendant’s 
assault upon the victim involved the use or 
display of a deadly weapon. During her ongoing 
beating of the victim, defendant threatened to 
shoot the victim if she ran, there was a gun 
visibly displayed that could be seen by the 
victim, and. defendant knowingly involved the 
display of the weapon to place the victim in fear 
of imminent bodily injury. State v. Williams, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 539 
(Tenn. Crim. App. Dec. 16, 2022). 


18. Sentencing. 

Trial court did not abuse its discretion by 
sentencing defendant to a within-range sen- 
tence of fifteen years for both voluntary man- 
slaughter and aggravated assault because it 
considered the statutory factors and stated on 
the record the reasons for the sentences. Thus, 
the trial court’s sentencing decisions were en- 
titled to a presumption of reasonableness. State 
v. Simpson, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 471 (Tenn. Crim. App. Oct. 31, 2022). 


NOTES TO DECISIONS 


9. Sufficiency of Evidence. 

Evidence was sufficient to sustain defen- 
dant’s convictions for attempted voluntary 
manslaughter and reckless endangerment be- 
cause the jury could have rejected defendant’s 
claim of self-defense, since defendant opened 
fire on the victim’s vehicle within seconds, no 
one in the vehicle had a weapon, no one exited 
the vehicle, and no one said anything to defen- 


dant, threatening or otherwise, immediately 
before defendant opened fire. Defendant did not 
act in self-defense but instead acted in a state of 
passion produced by adequate provocation that 
would have led a reasonable person to act in an 
irrational manner. State v. Moreno, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 468 (Tenn. 
Crim. App. Oct. 24, 2022). 


Part 2 CRIMINAL HoMIcIDE 


39-13-202. First degree murder. 


NOTES TO DECISIONS 


ANALYSIS 


4. Elements. 
6. —Premeditation. 


Yes Sufficiency of Indictment. 

20. Evidence Sufficient. 

22. —Attempted First Degree Murder. 
23. —Premeditation. 
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26. Sentencing. 
4. Elements. 


6. —Premeditation. 


Evidence was sufficient to sustain defen- 


dant’s attempted first degree murder convic- 
tion, including, inter alia, evidence of premedi- 
tation in that defendant covered a surveillance 
camera in the victim’s home, and that he re- 
peatedly threatened to take her life, held a 
knife to her throat, cut her temple, cut off her 
air supply, and, when he was unsuccessful, he 
‘went to retrieve a gun. State v. Knight, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 225 
(Tenn. Crim. App. May 18, 2022). 

Sufficient evidence supported defendant’s 
conviction for first-degree premeditated mur- 
der because the evidence established defen- 
dant’s identity as the perpetrator of the offense 
and that he acted with premeditation. Defen- 
dant was upset that the victim refused to 
celebrate defendant’s birthday with him and 
told a friend that he was he was “out to go to 
jail,” he left his cell phone at the scene, and 
when he returned for his phone, the officers 
observed that defendant was covered in blood. 
State v. Lampley, — S.W.3d —, 2023 Tenn. 
Crim. App. LEXIS 23 (Tenn. Crim. App. Jan. 
24, 2023). 


7. Sufficiency of Indictment. 

As defendant’s indictment was not so defec- 
tive as to deprive the court of jurisdiction be- 
cause it alleged the essential elements of the 
offense of attempted first degree murder, cited 
the attempt statute, identified the victim, and 
identified the date of the offense, a habeas 
corpus proceeding was not the proper vehicle 
for testing the sufficiency of the indictment. 
Bennett v. Genovese, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 323 (Tenn. Crim. App. July 
14, 2022). 


20. Evidence Sufficient. 

Given the evidence, a reasonable jury could 
have concluded that the second defendant was 
well-aware of the first defendant’s plan to kill 
the victim and assisted the first defendant in 
that plan; the evidence showed, in part, that 
the second defendant was more than merely 
present at the scene when the victim was 
killed. The evidence against the first defendant 
was overwhelming, and the evidence against 
the second defendant was strong. State v. Roby, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 237 
(Tenn. Crim. App. May 23, 2022). 

' Evidence was sufficient to support defen- 
dant’s conviction for solicitation of first-degree 
murder under T.C.A. § 39-13-202(a)(1) because 
a reasonable jury could have found that he 
directed an inmate at another prison to stab an 
inmate at that prison; defendant’s DNA was 
found on the envelope, and his name and in- 
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mate number were on the return address. State 
v. Burgins, — $.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 243 (Tenn. Crim. App. May 26, 2022). 

Evidence was sufficient to sustain defen- 
dant’s convictions for felony murder and at- 
tempted rape of a child because defendant 
pried open the master bathroom window of the 
victim’s trailer and entered while the victim 
was home alone, the victim’s mother later 
found the victim on her bedroom floor with a 
karate belt tied around her neck, the victim’s 
pants and underwear were pulled down, and 
there was blood coming out of the victim’s 
mouth and ears, and defendant’s DNA was 
found on the victim’s buttocks, face, and arm. 
State v. Coons, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 250 (Tenn. Crim. App. June 3, 
2022). 

Evidence was sufficient to sustain defen- 
dant’s conviction for first degree murder under 
T.C.A. § 39-13-202 because defendant beat and 
stabbed the victim with a knife that defendant 
kept on his person, rather than seek medical 
attention for the victim, defendant left him on 
the floor of the apartment, went to bed, and 
then continued with his daily activities, and 
while the victim was still alive, defendant 
stabbed the victim in the back with a knife, 
puncturing the victim’s lung. State v. Hardy, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 256 
(Tenn. Crim. App. June 9, 2022). 

Sufficient evidence supported defendant’s 
conviction for first degree premeditated murder 
of the deceased victim and the attempted first 
degree premeditated murder of the man with 
defendant had an altercation outside a conve- 
nience store. Defendant believed the man was 
mocking him, gave him several hard stares 
inside the store, waited for him to emerge from 
the store, had his companion block the man’s 
vehicle while defendant fired five shots directly 
at the man who had his hands raised in the air 
and was not holding his gun; one of the shots 
that defendant intended for the man struck and 
killed the mother of his children who was in the 
car. State v. Newson, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 276 (Tenn. Crim. App. June 
23.2022), 

Evidence proved that the killing was pre- 
meditated, as the unarmed victim and defen- 


dant began arguing, the victim struck defen- 


dant’s face, and then defendant fired multiple 
shots at the victim, including as he tried to turn 
away; the jury was free to reject defendant’s 
self-defense claim, as at no point did defendant, 
a juvenile in possession of a handgun and 
present at a drug transaction, attempt to re- 
treat, and there was nothing to show that he 
faced an imminent, real danger of death or 
serious bodily injury. State v. Mustafa, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 278 
(Tenn. Crim. App. June 23, 2022). 

Evidence was sufficient to convict defendant 
of facilitation of first degree premeditated mur- 
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der because defendant and others decided to 
confront the victim about stolen drugs or 
money; they discussed “shooting up” the place 
where the victim was located; and defendant 
and co-defendant drove together, armed with a 
weapon, to a residence and shot.and killed the 
victim and then fled together. State v. Mimms, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 338 
(Tenn. Crim. App. July 20, 2022). 

Evidence was sufficient to convict defendant 
of conspiracy to commit first degree premedi- 
tated murder as a jury could conclude that 
defendant entered into an agreement with co- 
defendant that they would find the victim and 
kill him as they committed an overt act of 
driving together to a residence to find the 
victim as planned, and they fled the scene of the 
murder together. State v. Mimms, — 8.W.3d —, 
2022 Tenn. Crim. App. LEXIS 338 (Tenn. Crim. 
App. July 20, 2022). 

Sufficient evidence supported defendant’s 
conviction for first-degree murder, felony mur- 
der, and especially aggravated robbery because 
defendant armed himself with a gun, pointed 
the gun at the victim and another man while 
they waited for their friend outside the conve- 
nience store, defendant shot the victim twice, 
and then rifled through the victim’s pockets. 
While defendant attempted to cast: the blame 
on others, the jury clearly believed the wit- 
ness’s account of the events that took place that 
night. State v. Person-Gibson, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 416 (Tenn. Crim. 
App. Sept. 9, 2022). 

Evidence was sufficient establish defendant’s 
intent to rob the victims for first-degree felony 
murder because defendant arranged a meeting 
to purchase marijuana, he and his friends, each 
armed with guns, split into groups, shot every- 
one, and then grabbed the marijuana, an AR-15 
rifle, and a backpack containing $25,000 cash 
as they fled the scene. There was clearly a 
connection in time, place, and continuity of 
action between the killing of the homeowner 
and the taking of property, supporting an infer- 
ence that the victim was killed in the perpetra- 
tion of the theft. State v. Bowman, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 481 (Tenn. Crim. 
App. Nov. 7, 2022). 

Sufficient evidence supported defendant’s 
conviction for first-degree premeditated mur- 
der under T.C.A. § 39-13-202(a)(1), because he 
and the victim were involved in a child custody 
dispute, he purchased a pistol in cash just 
weeks before, and told several different ver- 
sions as to how the shooting occurred. State v. 
McBee, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 485 (Tenn. Crim. App. Nov. 9, 2022). 

Evidence was sufficient to sustain defen- 
dant’s conviction for attempted first degree 
premeditated murder because he pulled out his 
gun and\shot the victim in the chest as the 
victim was backing away. He then dropped the 
gun, but retrieved it and shot the victim again 


TENNESSEE CODE 


114 


as the victim was fleeing from the warehouse. 
Defendant then calmly exited the warehouse. 
State v. Davis, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 489 (Tenn. Crim. App. Nov. 14, 
2022). 

Evidence was sufficient to sustain defen- 
dant’s conviction for attempted first degree 
murder because defendant armed himself with 
a loaded pistol before entering the car, he kept 
the weapon concealed until he fired at the 
victim, and because the victim was driving a 
moving car, the jury could have reasonably 
inferred that defendant knew that a person was 


_ in the car at the time he fired the shot. State v. 


Wooten, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 492 (Tenn. Crim. App. Nov. 14, 2022). 

Defendant acted with premeditation because 
he did not render aid to his victim, he in- 
structed the driver to go so that he could flee 
the scene, and defendant sent a witness mes- 
sages threatening to kill her if she spoke with 
anyone about the shootings. State v. Wooten, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 492 
(Tenn. Crim. App. Nov. 14, 2022). 

Sufficient evidence supported defendant’s 
convictions of attempted especially aggravated 
robbery and first-degree felony murder under a 
theory of criminal responsibility; the defendant 
told her accomplice that the victim had to be 
“taken care of,” defendant asked if accomplice, 
after killing the victim, had gotten anything 
from the victim’s house as planned, and defen- 
dant helped destroy bandanas worn during the — 
crime. State v. Sparks, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 503 (Tenn. Crim. App. Nov. 
23, 2022). 

Sufficient evidence supported defendant’s 
conviction of attempted first-degree murder un- 
der a theory of criminal responsibility; the 
defendant helped plan and cover up the crime, 
and when her accomplice entered the house 
and fired his gun into the bedroom, he shot the 
victim twice, including in the lung. State v. 
Sparks, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 503 (Tenn. Crim. App. Nov. 23, 2022). 

Evidence supported defendant’s conviction of 
first-degree premeditated murder under a 
theory of criminal responsibility, as defendant 
intended for her accomplice to kill the victim 
and aided him in carrying out and concealing 
the crime; defendant told accomplice that the 
victim had to be “taken care of,” and after 
accomplice shot the victim, the defendant 
helped burn bandanas used during the murder, 
plus other items used during the murder, in- 
cluding defendant’s gun, were discovered dur- 
ing a search of her residence. State v. Sparks, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 503 
(Tenn. Crim. App. Nov. 23, 2022). 

Sufficient evidence supported defendant’s 
first degree murder conviction, because two 
eyewitnesses testified that they were present in 
the car when defendant lowered his window 
and began shooting victim; and he continued 
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shooting as victim lay on the ground. The 
eyewitnesses were not accomplices, because the 
record did not reflect that they knowingly, vol- 
untarily, and with a common intent united to 
commit premeditated first degree murder; 
therefore, their testimony did not have to be 
corroborated. State v. Garrison, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 528 (Tenn. Crim. 
App. Dec. 8, 2022). 

Evidence was sufficient to corroborate the 
testimony of the two co-defendants as accom- 
plices because they both testified that defen- 
dant contacted one of them to participate in the 
planned robbery, cell phone records and text 
messages corroborated the co-defendants’ testi- 
mony about the crime, one co-defendant testi- 
fied that defendant fired one shot with a sawed- 
off shotgun, the victim was shot once with a 
shotgun, and defendant admitted that the gun 
used to kill the victim belonged to him. State v. 
Winston, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 535 (Tenn. Crim. App. Dec. 14, 2022). 


Evidence was sufficient to sustain the jury’s | 


finding of premeditation and verdict of first- 
degree murder because the defendant procured 
a weapon, stalked and then shot an unarmed 
victim numerous times in the back, failed to 
render aid and calmly walked away from the 
scene after the shooting, plus he attempted to 
cover up his involvement in the murder. State v. 
Mack, — S.W.3d —, 2023 Tenn. Crim. App. 
LEXIS 1 (Tenn. Crim. App. Jan. 4, 2023). 
Evidence was sufficient for the jury to have 
concluded that defendant committed premedi- 
tated first-degree murder under a theory of 
criminal responsibility because defendant’s 
presence and companionship with the codefen- 
dants before and after the shooting, as well as 
his own participation in the shooting—being 
the first person to shoot, asking the non-fatal 
shooting victim if he wanted to die, and aiming 
at him—were circumstances from which the 
jury could have found that defendant intended 
to aid in the commission of the offenses. State v. 
Primm, — S.W.3d —, 2023 Tenn. Crim. App. 
LEXIS 18 (Tenn. Crim. App. Jan. 13, 2023). 


22. —Attempted First Degree Murder. 
Evidence was sufficient to support defen- 
dant’s conviction and to prove his identity as 
the perpetrator of the offenses with respect to 
his conviction for attempted first degree mur- 
der and employing a firearm during the com- 
mission of a dangerous felony because victim 
was familiar with defendant as they worked 
together for over a month and even if masks 
were worn during their working hours, they 
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socialized outside of work together and were in 
a sexual relationship. State v. Owens, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 526 (Tenn. 
Crim. App. Dec. 7, 2022). 


23. —Premeditation. 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that she shot the victim, her 
husband, once on either side of his head, and 
rather than calling 911, she drove north before 
returning home to clean the scene. State v. 
Wilkey, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. July 1, 2022). 

Evidence was sufficient to convict defendant 
of two counts of first degree premeditated mur- 
der as there was a feud between a witness and 
defendant; eventually, the war of words esca- 
lated until defendant warned the witness that 
no one in his family was safe from the violence 
about to erupt; neither of the victims were 
involved in the argument, but both were shot 
multiple times; defendant admitted that he 
thought he had killed one of the victims; and 
the casings and bullets recovered were all fired 
by a single weapon. State v. Murray, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 516 (Tenn. 
Crim. App. Nov. 30, 2022). 

In a case that arose from an extreme case of 
child abuse, the result of which led to the death 
of a three-year-old and a four-year-old who was 
found to be near death due to forced starvation, 
the proof presented at trial established that 
defendant, in conjunction with her daughter, 
deprived the victims of nourishment over the 
course of a long period of time. State v. Barnett, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 544 
(Tenn. Crim. App. Dec. 20, 2022). 

Where the defendant argued that the record 
contained insufficient proof that, he killed the 
friend with premeditation under the code, he 
was not entitled to relief because a juror could 
infer that he was sufficiently free from excite- 
ment and passion as to be capable of premedi- 
tation. State v. Head, — S.W.3d —, 2023 Tenn. 
Crim. App. LEXIS 12 (Tenn. Crim. App. Jan. 
12, 2023). 


26. Sentencing. 

Defendant juvenile was sentenced to life in 
accordance with the statutes and the court had 
repeatedly declined to apply Miller v. Alabama 
outside the context of mandatory life without 
parole sentences; defendant was not entitled to 
relief. State v. Mustafa, — S.W3d —, 2022 
Tenn. Crim. App. LEXIS 278 (Tenn. Crim. App. 
June 23, 2022). 


39-13-204 
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39-13-204. Sentencing for first degree murder or grave torture. [For 
contingent amendment, see the Compiler’s Notes.] 


NOTES TO DECISIONS 


ANALYSIS 


11. Aggravating Circumstances. 
18. —Age of Victim. 


11. Aggravating Circumstances. 


18. —Age of Victim. 

While defendant may not have intended to 
cause the victim’s death, the evidence was 
sufficient to support his convictions of first and 


second degree murder because defendant knew 
from suffocating himself as a child that he 
could stop the victim’s crying by suffocating her 
and he intentionally pressed her face into his 
chest and squeezed her; despite the victim’s 
fighting to breathe and grabbing his shirt, he 
continued to squeeze her until she went limp. 
State v. Light, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 522 (Tenn. Crim. App. Dec. 6, 
2022). 


39-13-207. Sentencing where death penalty is not sought. [For con- 
tingent amendment, see the Compiler’s Notes.] 


NOTES TO DECISIONS 


4, Illustrative Cases. 

Defendant juvenile was sentenced to life in 
accordance with the statutes and the court had 
repeatedly declined to apply Miller v. Alabama 
outside the context of mandatory life without 


39-13-210. Second degree murder. 


parole sentences; defendant was not entitled to 
relief. State v. Mustafa, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 278 (Tenn. Crim. App. 
June 23, 2022). 


NOTES TO DECISIONS 


ANALYSIS. 


6. Attempt. 

10. Evidence. 
12. —Sufficient. 
16. Sentencing. 
18. Instructions. 


6. Attempt. 

Victim denied that he and a witness had been 
advancing on defendant when defendant took 
out the gun the second time, and the handgun 
defendant used required heavy trigger pull, 
which eliminated the possibility of accidental 
firing; the victim and witness testified that 
defendant was the aggressor, thereby negating 
his self-defense claim, and the evidence was 


sufficient to support the attempted second de- 


gree murder conviction. State v. Fain, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 390 (Tenn. 
Crim. App. Aug. 25, 2022). 

Sufficient evidence supported defendant’s 
conviction for attempt to commit second-degree 
murder because defendant shot one victim at 
close range, right after a codefendant began 
firing multiple shots at another victim. The 
victim testified that defendant looked him in 


the eye as he shot him. State v. Bowman, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 481 
(Tenn. Crim. App. Nov. 7, 2022). 


10. Evidence. 


12. —Sufficient. . | 

Evidence was sufficient to sustain defen- 
dant’s convictions for felony murder and at- 
tempted rape of a child because defendant 
pried open the master bathroom window of the 
victim’s trailer and entered while the victim 
was home alone, the victim’s mother later 
found the victim on her bedroom floor with a 
karate belt tied around her neck, the victim’s 
pants and underwear were pulled down, and 
there was blood coming out of the victim’s 
mouth and ears, and defendant’s DNA was 
found on the victim’s buttocks, face, and arm. 
State v. Coons, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 250 (Tenn. Crim. App. June 3, 
2022). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted second-degree 
premeditated murder because it showed that 
the victim and his estranged wife took a week- 
end trip together, defendant, who had been 
checking the wife’s social media while she was 


i 


gone, procured the handgun from her storage 
locker before she and the victim returned, the 
wife’s daughter warned defendant that they 
would return to the townhouse that evening 
but defendant remained, defendant’s vehicle 
was parked out of sight, the wife estimated she 
had been in the townhouse for only about 30 
seconds when defendant started shooting, and 
defendant emptied his weapon, firing seven 
shots at the victim. State v. Potts, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 297 (Tenn. Crim. 
App. June 29, 2022). 

Evidence was sufficient to support defen- 
dant’s convictions of second degree murder and 
attempted second degree murder because the 
jury instructions reflected that the trial court 
instructed the jury on criminal responsibility, 
from the facts, the jury could have concluded 
that even if one of defendant’s bullets did not 
strike the decedent or the victim, defendant 
nevertheless was criminally responsible for the 
decedent’s death and the victim’s injuries, and 
given that the victims were unarmed and did 
not physically or verbally threaten anyone in 
the vehicle, the jury reasonably rejected defen- 
dant’s self-defense claim. State v. Porter, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 357 
(Tenn. Crim. App. Aug. 1, 2022). 

Evidence was sufficient to convict defendant 
of second degree murder as she stabbed the 
victim in the neck; and the jury rejected her 
claim that she acted with adequate provocation 
based on the victim’s actions in striking her and 
his father’s actions in holding her following the 
fight. State v. Hamilton, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 431 (Tenn. Crim. App. 
Sept. 28, 2022). 

Evidence was sufficient to convict defendant 
of second degree murder and for a jury to reject 
defendant’s self-defense argument as, where a 
parking lot misunderstanding escalated to an 
argument, two witnesses testified that neither 
they nor the victim spoke aggressively to defen- 
dant, cursed at him, or threatened him; he shot 
the victim; no weapons were found in or around 
the victim’s truck; and defendant testified that 
he did not wait to see if the victim had a gun 
before shooting him. State v. Dixon, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 446 (Tenn. 
Crim. App. Oct. 6, 2022). 

Evidence was sufficient to sustain defen- 
dant’s murder conviction under T.C.A. § 39-13- 
210(a)(1) because a reasonable juror could find 
that defendant knowingly shot the victim, her 
former husband, five times with an awareness 
that such conduct was reasonably certain to 
cause his death; she was aware enough of her 
actions to conceal the firearm behind her ve- 
hicle door and behind her back. State v. Baker, 
—§.W.3d —, 2022 Tenn. Crim. App. LEXIS 449 
(Tenn. Crim. App. Oct. 10, 2020). 

Sufficient evidence supported defendant’s 


conviction, as her version of the events given to: 
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police during an interview indicated that the 
victim stopped choking her and went to the 
front door like he was going to leave. State v. 
Cheatham, — S.W.3d —, 2023 Tenn. Crim. App. 
LEXIS 7 (Tenn. Crim. App. Jan. 6, 2023). 


16. Sentencing. 

Trial court did not explicitly enumerate the 
mitigating factors raised by the defense, but 
such was not required, trial court did apply 
certain mitigating factors, and the trial court 
selected a within-range sentence for attempted 
second degree murder and employment of a 
firearm during commission of a felony, and 
noted how serious defendant’s actions were, 
which supported the trial court’s decision to 
impose a top of the range sentence; no abuse of 
discretion was found. State v. Dunn, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 307 (Tenn. 
Crim. App. July 5, 2022). 

Defendant’s 25-year sentence for a second 
degree murder conviction was proper as the 
trial court found a clear break in the altercation 
during which defendant made a separate deci- 
sion to attack the victim; the trial court found 
that defendant’s actions went beyond a know- 
ing killing and that she intentionally stabbed 
the victim in the throat in an effort to kill him; 
and defendant did not act afraid and did not 
panic after the stabbing but was celebrating 
what she had just accomplished by laughing, 
mocking, and challenging others. State v. Ham- 
ilton, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 431 (Tenn. Crim. App. Sept. 28, 2022). 

Defendant’s 25-year sentence for second de- 
gree murder was proper as he had a history of 
criminal behavior; prior misdemeanor convic- 
tions could be used to enhance a sentence; and 
he had previously failed to comply with the 
conditions of release into the community. State 
v. Dixon, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 446 (Tenn. Crim. App. Oct. 6, 2022). 


18. Instructions. 

As “state of passion produced by adequate 
provocation” was an element of the separate 
offense of voluntary manslaughter, and not an 
element of second degree murder, the court 
could not treat it as a partial defense to second 
degree murder when instructing the jury. State 
v. Hamilton, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 431 (Tenn. Crim. App. Sept. 28, 
2022). 

Jury instructions were sufficient for the jury 
to properly consider second degree murder in 
relation to the requirements for voluntary man- 
slaughter as the trial court instructed the jury 
regarding the distinction between second de- 
gree murder and voluntary manslaughter; and 
the use of a sequential jury instruction had 
been upheld. State v. Hamilton, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 431 (Tenn. Crim. 
App. Sept. 28, 2022). 


39-13-211 


39-13-211. Voluntary manslaughter. 
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NOTES TO DECISIONS 


ANALYSIS 
5. Evidence Sufficient. 
i: Sentencing. 
9. Elements. 
1 


0. Instructions. 


5. Evidence Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s convictions for attempted voluntary 
manslaughter and reckless endangerment be- 
cause the jury could have rejected defendant’s 
claim of self-defense, since defendant opened 
fire on the victim’s vehicle within seconds, no 
one in the vehicle had a weapon, no one exited 
the vehicle, and no one said anything to defen- 
dant, threatening or otherwise, immediately 
before defendant opened fire. Defendant did not 
act in self-defense but instead acted in a state of 
passion produced by adequate provocation that 
would have led a reasonable person to act in an 
irrational manner. State v. Moreno, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 468 (Tenn. 
Crim. App. Oct. 24, 2022). 

Sufficient evidence supported defendant’s 
conviction for voluntary manslaughter and ag- 
gravated assault resulting in death because the 
jury could have reasonably found that, once 
defendant had possession of the gun, the robber 
no longer posed a threat to defendant and that, 
either the confrontation with the robber or the 
robber’s prior robbery of another victim, consti- 
tuted “adequate provocation” for defendant to 
shoot the robber. Further, a rational trier of fact 
could have found that defendant acted inten- 
tionally, knowingly, or recklessly when he shot 
at the robber and that the robber’s three gun- 
shot wounds were bodily injury that resulted in 
his death. State v. Simpson, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 471 (Tenn. Crim. App. 
Oct. 31, 2022). 


39-13-213. Vehicular homicide. 


7. Sentencing. 

Trial court did not abuse its discretion by 
sentencing defendant to a within-range sen- 
tence of fifteen years for both voluntary man- 
slaughter and aggravated assault because it 
considered the statutory factors and stated on 
the record the reasons for the sentences. Thus, 
the trial court’s sentencing decisions were en- 
titled to a presumption of reasonableness. State 
v. Simpson, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 471 (Tenn. Crim. App. Oct. 31, 2022). 


9. Elements. 

Evidence was sufficient to support defen- 
dant’s conviction for voluntary manslaughter 
because the jury weighed the evidence and 
rejected defendant’s theory of self-defense. In 
part, defendant strangled the victim to death 
with the cords from Christmas lights, applying 
tremendous force to break the victim’s hyoid 
bone. State v. Hans Banks, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 347 (Tenn. Crim. App. 
July 22, 2022). 


10. Instructions. 

Jury instructions were sufficient for the jury 
to properly consider second degree murder in 
relation to the requirements for voluntary man- 
slaughter as the trial court instructed the jury 
regarding the distinction between second de- 
gree murder and voluntary manslaughter; and 
the use of a sequential jury instruction had 
been upheld. State v. Hamilton, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 431 (Tenn. Crim. 
App. Sept. 28, 2022). 

As “state of passion produced by adequate 
provocation” was an element of the separate 
offense of voluntary manslaughter, and not an 
element of second degree murder, the court 
could not treat it as a partial defense to second 
degree murder when instructing the jury. State 
v. Hamilton, — S.W.38d —, 2022 Tenn. Crim. 
App. LEXIS 431 (Tenn. Crim. App. Sept. 28, 
2022). 


NOTES TO DECISIONS 


3. Sentencing. 

Trial court erred by ordering defendant’s ten- 
year sentence for vehicular homicide by intoxi- 
cation to be served on probation with periodic 
confinement because, under T.C.A. § 40-35- 
303(a), a defendant convicted of vehicular ho- 


micide by intoxication under T.C.A. § 39-13- 
213(a)(2) is not eligible for release on any form 
of probation. State v. Robinson, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 404 (Tenn. Crim. 
App. Sept. 2, 2022). 
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NOTES TO DECISIONS 


2. Evidence Sufficient. 

Defendant’s conviction for reckless homicide, 
in violation of T.C.A. § 39-13-215(a), was sup- 
ported by the evidence because a reasonable 
juror could have concluded that he acted with 
reckless disregard when he shot and killed the 
victim; although defendant testified that the 


victim grabbed his shirt and was hitting him 
and trying to pull him back before he shot at 
another person, defendant testified that he 
pushed the victim away from him, thereby 
eliminating her as a threat. State v. Waters, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 355 
(Tenn. Crim. App. July 28, 2022). 


Part 3 KIDNAPPING AND FALSE IMPRISONMENT 


39-13-303. Kidnapping. 


NOTES TO DECISIONS 


3. Evidence Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s kidnapping conviction because the jury 
was properly instructed consistent with White, 
which the jury was presumed to follow, and the 
evidence showed that defendant took the vic- 
tim’s cell phone, held her down over her pleas to 


39-13-304. Aggravated kidnapping. 


be released, then proceeded to attack her while 
she was restrained ina recliner, thereby re- 
stricting her liberty and exposing her to sub- 
stantial risk of bodily injury. State v. Knight, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 225 
(Tenn. Crim. App. May 18, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


Serious Bodily Injury. 
Evidence. 
—Sufficient. 
Sentencing. 


ee pees 


ae 


Serious Bodily Injury. 

Habeas corpus court did not err in denying 
petitioner’s petition because petitioner, who 
pled guilty to aggravated kidnapping under 
T.C.A. § 39-13-304 did not show that his indict- 
ment rendered his judgment void as the indict- 
ment was required to recite either the intent to 
terrorize or to cause serious bodily injury, but 
not both. Moore v. Parris, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 401 (Tenn. Crim. App. 
Aug. 31, 2022). 


4. Evidence. 


6. —Sufficient. / 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated kidnapping 
when defendant’s spontaneous statement after 
a traffic stop indicated guilty knowledge, defen- 
dant remained close to the victim during all of 
their stops, the victim testified that she feared 
defendant because he had assaulted, raped, 
and threatened her, the victim did not drive 


and had no driver’s license, money, or idea of 
her own location, and photographs showed 
scratches and bruises on her face and body. 
State v. Lee, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 487 (Tenn. Crim. App. Nov. 10, 
2022). 

Sufficient evidence existed to convict defen- 
dant of aggravated kidnapping because a rea- 
sonable juror could have concluded that defen- 
dant knowingly confined the victim in 
defendant’s side of the duplex. Defendant kept 
the victim in the duplex without victim’s con- 
sent and used a gun to threaten to shoot the 
victim if she tried to flee and victim testified she 
was scared of the gun and believed that she 
would be shot if she tried to escape. State v. 
Williams, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 539 (Tenn. Crim. App. Dec. 16, 2022). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated kidnapping; the 
evidence showed that defendant entered his 
wife’s home by kicking in a door, that defendant 
was armed and fired one of the guns, and that 
defendant beat his wife and pushed her into the 
basement, where he confined her at gunpoint 
for several hours and threatened to kill her and 
himself. State v. Cochran, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 546 (Tenn. Crim. App. 
Dec. 27, 2022). 


39-13-305 


8. Sentencing. 

Trial court did not abuse its discretion in 
sentencing defendant to nine years’ imprison- 
ment for aggravated kidnapping; the trial court 
announced its deliberative process in weighing 
the factors and its reason for affording greater 
weight to the enhancement factors, which in- 
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cluded exceptional cruelty and a prior history of 
domestic violence, than the mitigating factors, 
which included that defendant voluntarily re- 
leased the victim and provided information 
which led to his own prosecution. State v. 
Cochran, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 546 (Tenn. Crim. App. Dec. 27, 2022). 


39-13-305. Especially aggravated kidnapping. 


NOTES TO DECISIONS 


ANALYSIS 


4. Evidence. 
5, —Sufficient. 


4. Evidence. 


5. —Sufficient. 

Evidence was sufficient to sustain petition- 
er’s conviction for especially aggravated kid- 
napping as a separate conviction from his ag- 
gravated assault conviction because the victim 
testified that, after fighting and him taking the 
phone away when she called for help, petitioner 
retrieved a knife, sat on her chest, said he 
would cut her throat, and then placed the knife 
to her stomach, said that he would gut her, and 


then cut her (but not deeply). Gilbert v. State, 
— S.W.3d —, 2022 Tenn. Crim. App. LEXIS 222 
(Tenn. Crim. App. May 18, 2022). 

Trial court did not err by allowing both vic- 
tims to be present in the courtroom before their 
respective testimonies because, other than a 
general, unsupported claim that the State 
gained “an unfair trial advantage,” defendant 
did not identify any alleged instances in which 
the victims improperly changed their trial tes- 
timony. Further, defense counsel thoroughly 
cross-examined the victims using their prelimi- 
nary hearing testimony and police statements 
and the jury had ample information with which 
to make its credibility determinations. State v. 
Burgins, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 293 (Tenn. Crim. App. June 28, 2022). 


Part 4 RoBBERY 


39-13-402. Aggravated robbery. 


NOTES TO DECISIONS 


ANALYSIS 


10. Evidence. 
11. —Sufficient. 


10. Evidence. 


11. —Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s conviction for aggravated robbery be- 
cause defendant pushed his way into the hotel 
room and pulled a gun on the victim, he took 
the victim’s cellular telephone, wallet, and car 
keys, and the accomplice used a cash transfer 
application to transfer money to defendant; 
defendant then ordered the victim into the 
bathtub, and he and the accomplice fled the 
scene together. State v. Coman, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 285 (Tenn. Crim. 
App. June 24, 2022). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated robbery be- 
cause the victims did not know defendant prior 


to the robbery and there was no reason for his 
fingerprint to have been on the phone of one of 
the victims; photographs on defendant’s phone 
showed him in possession of a military style 
weapon and wearing a red bandana; and the 
other victim confirmed that they were similar 
to the bandana and weapon used by the perpe- 
trator. State v. Brummell, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 548 (Tenn. Crim. App. 
Dec. 27, 2022). 

evidence was sufficient to support defen- 
dant’s aggravated robbery convictions under 
T.C.A. § 39-13-402 because the victims con- 
sented to defendant’s holding their property for 
the purpose of examining the condition of the 
items being sold, defendant took no action to 
complete a taking of the property until he 
produced a gun, and the thefts were completed 
contemporaneously with defendant’s producing 
a gun and his leaving without paying for the 
items he was holding. State v. Gay, —‘S.W.3d 
—, 2023 Tenn. Crim. App. LEXIS 20 (Tenn. 
Crim. App. Jan. 23, 2023). 
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39-13-403. Especially aggravated robbery. 


NOTES TO DECISIONS 


ANALYSIS 


Elements. 
—Serious Bodily Injury. 
Evidence Sufficient. 


SLi be 


1. Elements. 


2. —Serious Bodily Injury. 

Evidence was sufficient to support defen- 
dant’s conviction for especially aggravated rob- 
bery because the jury clearly found that the 
injuries the victim suffered as a result of his 
being hit in the head and face with a hammer 
multiple times by defendant were sufficient to 
establish the element of serious bodily injury. 
The victim’s injuries involved a substantial risk 
of death and led to protracted or obvious disfig- 
urement. State v. Moore, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 415 (Tenn. Crim. App. 
Sept. 19, 2022). 


6. Evidence Sufficient. 

Sufficient evidence supported defendant’s 
conviction for first-degree murder, felony mur- 
der, and especially aggravated robbery because 
defendant armed himself with a gun, pointed 
the gun at the victim and another man while 
they waited for their friend outside the conve- 
nience store, defendant shot the victim twice, 
and then rifled through the victim’s pockets. 
While defendant attempted to cast the blame 
on others, the jury clearly believed the wit- 
ness’s account of the events that took place that 
night. State v. Person-Gibson, — S.W.3d —, 


2022 Tenn. Crim. App. LEXIS 416 (Tenn. Crim. 


App. Sept. 9, 2022). 
Evidence was sufficient establish defendant’s 
intent to rob the victims for first-degree felony 


murder because defendant arranged a meeting 
to purchase marijuana, he and his friends, each 
armed with guns, split into groups, shot every- 
one, and then grabbed the marijuana, an AR-15 
rifle, and a backpack containing $25,000 cash 
as they fled the scene. There was clearly a 
connection in time, place, and continuity of 
action between the killing of the homeowner 
and the taking of property, supporting an infer- 
ence that the victim was killed in the perpetra- 
tion of the theft. State v. Bowman, — 8.W.3d —, 
2022 Tenn. Crim. App. LEXIS 481 (Tenn. Crim. 
App. Nov. 7, 2022). 

Sufficient evidence supported defendant’s 
convictions of attempted especially aggravated 
robbery and first-degree felony murder under a 
theory of criminal responsibility; the defendant 
told her accomplice that the victim had to be 
“taken care of,” defendant asked if accomplice, 
after killing the victim, had gotten anything 
from the victim’s house as planned, and defen- 
dant helped destroy bandanas worn during the 
crime. State v. Sparks, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 503 (Tenn. Crim. App. Nov. 
23, 2022). 

Evidence was sufficient to corroborate the 
testimony of the two co-defendants as accom- 
plices because they both testified that defen- 
dant contacted one of them to participate in the 
planned robbery, cell phone records and text 
messages corroborated the co-defendants’ testi- 
mony about the crime, one co-defendant testi- 
fied that defendant fired one shot with a sawed- 
off shotgun, the victim was shot once with a 
shotgun, and defendant admitted that the gun 
used to kill the victim belonged to him. State v. 
Winston, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 535 (Tenn. Crim. App. Dec. 14, 2022). 


Part 5 SEXUAL OFFENSES 


39-13-501. Definitions for §§ 39-13-501 — 39-13-511. 


NOTES TO DECISIONS 


ANALYSIS 


ae Sexual Penetration. 
8. Evidence Sufficient. 


3. Sexual Penetration. 

Sufficient evidence supported defendant’s 
conviction for aggravated rape of a child be- 
cause the evidence overwhelmingly supported 
the element of unlawful sexual penetration. 
The victim had vaginal injuries consistent with 


sexual assault, she showed her father, defen- 
dant, thrusting and said that he had wiped her 
afterwards, and his sperm was found in her 
underwear. State v. Smith, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 227 (Tenn. Crim. App. 
May 18, 2022). 

Victim’s testimony alone was sufficient to 
support defendant’s convictions for rape of a 
child and aggravated sexual battery because, 
for the rape, she testified that defendant 
started “rubbing” his penis outside his clothes 


39-13-504 


and “licking his lips,” when the victim tried to 
leave, defendant pushed her onto the bed and 
pulled down her pants, and then penetrated 
her vagina with his fingers and penis. For 
aggravated sexual battery, defendant showed 
the victim and her sister “animal porn” on his 
phone, and touched her thigh and “private 
area” outside her clothing. State v. Hooper, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 318 
(Tenn. Crim. App. July 18, 2022). 

Victim’s statement in the forensic interview 
was sufficient to support the conviction for rape 
of a child because the jury was not required to 
find that the victim’s bedroom was any particu- 
lar physical space and the State presented 
evidence that defendant forced the victim to 


perform fellatio in a room she described as her: 


bedroom, which was sufficient to distinguish 
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the counts of the indictment. The jury was 
entitled to credit the statement the victim 
made during the forensic interview that defen- 
dant put his “bad spot” in her mouth in her 
bedroom. State v. Lovin, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 359 (Tenn. Crim. App. 
Aug. 3, 2022). 


8. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions for aggravated sexual bat- 
tery because the victim testified about defen- 
dant touching her vagina with his penis and 
fingers and that she texted one of her aunts 
after the incident. State v. Blackman, — S.W.3d 
—, 2022’Tenn. Crim. App. LEXIS 301 (Tenn. 
Crim. App. June 29, 2022). 


39-13-504. Aggravated sexual battery. 


NOTES TO DECISIONS 


ANALYSIS 


11. Evidence. 
12. —Sufficient. 


11. Evidence. 


12. —Sufficient. 

Evidence was sufficient to support. defen- 
dant’s convictions for aggravated sexual bat- 
tery because the victim testified about defen- 
dant touching her vagina with his penis and 
fingers and that she texted one of her aunts 
after the incident. State v. Blackman, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 301 (Tenn. 
Crim. App. June 29, 2022). 

Victim’s testimony alone was sufficient to 
support defendant’s convictions for rape of a 
child and aggravated sexual battery because, 
for the rape, she testified that defendant 


39-13-505. Sexual battery. 


started “rubbing” his penis outside his clothes 
and “licking his lips,” when the victim tried to 
leave, defendant pushed her onto the bed and 
pulled down her pants, and then penetrated 
her vagina with his fingers and penis. For 
aggravated sexual battery, defendant showed 
the victim and her sister “animal porn” on his 
phone, and touched her thigh and “private 
area” outside her clothing. State v. Hooper, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 318 
(Tenn. Crim. App. July 13, 2022). 

Trial court did not err in convicting defen- 
dant of two counts of aggravated sexual battery 
because evidence was sufficient to support the 
conviction. Evidence proved that the victim was 


-under age thirteen at the time of the incident, 


defendant touched the victim’s private part, 
and the touching was for the purpose of sexual 
arousal. State v. Parrish, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 466 (Tenn. Crim. App. 
Oct. 20, 2022). 


NOTES TO DECISIONS 


4. Sufficiency of Evidence. 

Evidence was sufficient to support defen- 
dant’s conviction of sexual battery under T.C.A. 
§ 39-13-505(a) because the victim testified that 
defendant, armed with a knife, prevented her 


from leaving the trailer and over two hours 
beat her, tore her clothes, and raped her. State 
v. Fitzgerald, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 306 (Tenn. Crim. App. July 1, 
2022). 
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39-13-522 


39-13-506. Mitigated statutory rape — Statutory rape — Aggravated 


statutory rape. 


NOTES TO DECISIONS 


1. Lesser Included Offenses. 

Trial court improperly merged the aggra- 
vated statutory rape convictions in Counts 4, 8, 
12, 15, and 18 because aggravated statutory 
rape was not included within the definition of 
“sexual abuse of a child” for the offense of 


continuous sexual abuse of a child and was not 
an offense listed on the State’s pretrial Notice 
of Identifying Acts of Sexual Abuse. State v. 
Hinson, — 8.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 252 (Tenn. Crim. App. June 3, 2022). 


39-13-518. Continuous sexual abuse of a child — Felony offense — 
Penalties — Notice identifying multiple acts of sexual 


abuse of a child. 


NOTES TO DECISIONS 


ANALYSIS 


ik Merger. 
2s —Aggravated Statutory Rape. 
3 No Multiple Acts of Sexual Abuse. 


1. Merger. 

Although the trial court properly merged 
defendant’s predicate offenses into the continu- 
ous sexual abuse of a child (CSAC) conviction, it 
erred by ordering sentences for each merged 
conviction in contravention of the plain lan- 
guage of the statute. The trial court did not 
abuse its discretion in imposing a within-range 
sentence of 20 years for the CSAC conviction 
and it avoided double jeopardy implications 
when it merged Counts 3, 5, 11, and 13 into 
Count 1. State v. Hinson, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 252 (Tenn. Crim. App. 
June 3, 2022). 


39-13-522. Rape of a child. 


2. —Aggravated Statutory Rape. 

Trial court improperly merged the aggra- 
vated statutory rape convictions in Counts 4, 8, 
12, 15, and 18 because aggravated statutory 
rape was not included within the definition of 
“sexual abuse of a child” for the offense of 
continuous sexual abuse of a child and was not 
an offense listed on the State’s pretrial Notice 
of Identifying Acts of Sexual Abuse. State v. 
Hinson, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 252 (Tenn. Crim. App. June 3, 2022). 


3. No Multiple Acts of Sexual Abuse. 
Because defendant was acquitted of one of 
the required predicate acts of sexual abuse of a 
child in violation of the Child Protection Act, 
Acts 2014, ch. 940, § 1, defendant’s conviction 
on the other count was reversed. State v. 
Thomas, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 444 (Tenn. Crim. App. Oct. 4, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


Evidence. 
—Sufficient. 


© 0 


8. Evidence. 


9. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions for aggravated sexual bat- 
tery because the victim testified about defen- 
dant touching her vagina with his penis and 
fingers and that she texted one of her aunts 
after the incident. State v. Blackman, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 301 (Tenn. 
Crim. App. June 29, 2022). | 


Victim’s testimony alone was sufficient to 
support defendant’s convictions for rape of a 
child and aggravated sexual battery because, 
for the rape, she testified that defendant 
started “rubbing” his penis outside his clothes 
and “licking his lips,” when the victim tried to 
leave, defendant pushed her onto the bed and 
pulled down her pants, and then penetrated 
her vagina with his fingers and penis. For 
aggravated sexual battery, defendant showed 
the victim and her sister “animal porn” on his 
phone, and touched her thigh and “private 
area” outside her clothing. State v. Hooper, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 318 
(Tenn. Crim. App. July 18, 2022). 

Evidence was sufficient to support defen- 
dant’s conviction for rape of a child because the 


39-13-524 


victim, defendant’s minor stepchild, testified 
that defendant came into bedroom where the 
victim was on a bed, opened a condom wrapper, 
put the condom on defendant’s penis, pulled the 
victim’s pajama pants and underwear down, 
put defendant’s penis into the victim’s vagina 
and started thrusting into the victim, and left 
after a final thrust. Defendant then sent the 
victim’s mother a text message saying that 
defendant was sorry and would never do this 
again. State v. Clayborn, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 337 (Tenn. Crim. App. 
July 19, 2022). 

Victim’s statement in the forensic interview 
was sufficient to support the conviction for rape 
of a child because the jury was not required to 
find that the victim’s bedroom was any particu- 
lar physical space and the State presented 
evidence that defendant forced the victim to 
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perform fellatio in a room she described as her 
bedroom, which was sufficient to distinguish 
the counts of the indictment. The jury was 
entitled to credit the statement the victim 
made during the forensic interview that defen- 
dant put his “bad spot” in her mouth in her 
bedroom. State v. Lovin, — S.W.3d —, 2022 
Tenn. Crim, App. LEXIS 359 (Tenn. Crim. App. 
Aug. 3, 2022). 

There was sufficient evidence from which a 
jury could have concluded beyond a reasonable 
doubt that the defendant was guilty of rape of a 
child because the victim was six years old at the 
time and defendant’s DNA was consistent with 
DNA found on a vaginal swab of the victim’s 
vagina. State v. Barber, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 532 (Tenn. Crim. App. 
Dec. 13, 2022). 


39-13-524. Sentence of community supervision for life. 


NOTES TO DECISIONS 


5. MIlegal Sentence. 

Trial court erred in denying the defendant’s 
motion to correct an illegal sentence because 
the sentence it imposed pursuant to the plea 
agreement involved punishment beyond that 
which was authorized for the offense, both 
because the Sentencing Act did not authorize 
the imposition of community supervision for 


life for sexual battery by an authority figure, 
and because a sentence involving service of 15 
years followed by community supervision for 
life exceeded the 15-year maximum allowable 
sentence for the offense. State v. Boykin, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 239 
(Tenn. Crim. App. May 24, 2022). 


39-13-529. Offense of soliciting sexual exploitation of a minor — Ex- 
ploitation of a minor by electronic means. 


NOTES TO DECISIONS 


4. Sentencing. 

Where defendant pled guilty to nine counts of 
sexual exploitation of a minor by electronic 
means based on his conduct of sending pictures 
of himself exposing his sexual organ to minors 
and touching a student’s back with his sexual 
organ, he received an effective sixteen-year 
sentence in confinement. Because eight of de- 


fendant’s convictions were class B felonies, the 
trial court did not err by denying alternative 
sentencing; however, the trial court did err by 
failing to consider statistical information for 
other similar offenses. State v. Richmond, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 422 
(Tenn. Crim. App. Sept. 22, 2022). 


39-13-531. Aggravated rape of a child. 


NOTES TO DECISIONS 


ANALYSIS 


Le Evidence Sufficient. 
2: Double Jeopardy. 


1. Evidence Sufficient. 
Sufficient evidence supported defendant’s 
conviction for aggravated rape of a child be- 


cause the evidence overwhelmingly supported 
the element of unlawful sexual penetration. 
The victim had vaginal injuries consistent with 
sexual assault she showed her father, defen- 
dant, thrusting and said that he had wiped her 
afterwards, and his sperm was found in her 
underwear. State v. Smith, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 227 (Tenn. Crim. App. 
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May 18, 2022). 


2. Double Jeopardy. 

Because defendant’s convictions for aggra- 
vated rape of a child and aggravated sexual 
battery did not arise from the same act or 
transaction, there was no violation of the pro- 
tection against double jeopardy. Defendant’s 
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39-13-603 


penetration and wiping of the victim, his three- 
year-old daughter, did not occur at the same 
time; defendant ejaculated at least partially 
inside the victim, collected a wipe, and at- 
tempted to cover up his act. State v. Smith, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 227 
(Tenn. Crim. App. May 18, 2022). 


39-13-532. Statutory rape by an authority figure. 


NOTES TO DECISIONS 


1. Sufficiency of Evidence. 

Evidence was sufficient to sustain defen- 
dant’s convictions for statutory rape by an 
authority figure under T.C.A. § 39-13-532(a) 
because she was in a position of trust when the 
offenses occurred; she cultivated a close rela- 


tionship with the victim, who was 14 years old, 
when he began dating her daughter and when 
he began participating in the youth group at 
her church. State v. Tice, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 333 (Tenn. Crim. App. 
July 18, 2022). 


Part 6 INVASION OF PRIvAcy 


39-13-601. Wiretapping and electronic surveillance — Prohibited acts 


— Exceptions. 


NOTES TO DECISIONS 


ANALYSIS 


ry Intercept. 
5: Consent. 


2. Intercept. 

Where a wife placed spyware on two comput- 
ers used by her husband to intercept his incom- 
ing and outgoing e-mail and to monitor his 
activities on the internet, there was a genuine 
issue of material fact as to whether other func- 
tions of the spyware unlawfully “intercepted” 
the husband’s incoming and outgoing e-mail. 
Klumb v. Goan, — F. Supp. 2d —, 2011 U.S. 
Dist. LEXIS 172920 (E.D. Tenn. Jan. 26, 2011). 

Where a wife placed spyware on two comput- 
ers used by her husband to intercept his incom- 
ing and outgoing e-mail and to monitor his 
activities on the internet, the keylogging func- 


tion of the spyware program, which recorded all 
keys typed on the keyboard, did not violate 
T.C.A. § 39-13-601(b)(5) because it did not use 
the transmission of any form of electronic com- 
munication over the internet to make such 
records. Klumb v. Goan, — F. Supp. 2d —, 2011 
U.S. Dist. LEXIS 172920 (E.D. Tenn. Jan. 26, 
2011). 


5. Consent. 

Where a wife placed spyware on two comput- 
ers used by her husband to intercept his incom- 
ing and outgoing e-mail and to monitor his 
activities on the internet, there was a genuine 
issue of material fact as to whether the hus- 
band consented to the interception of his e-mail 
and other computer activities. Klumb -v. Goan, 
— F. Supp. 2d —, 2011 U.S. Dist. LEXIS 172920 
(E.D. Tenn. Jan. 26, 2011). 


39-13-603. Civil actions — Injunctive relief — Damages — Defenses — 


Limitation of actions. 


NOTES TO DECISIONS 


1. Construction. 

Wife’s unlawful tracking claim, T.C.A. § 39- 
13-606, against the auto dealership that her 
estranged husband managed was properly dis- 
missed as she had not alleged any use, inter- 
ception, or disclosure of an electronic commu- 


nication that would bring her within the ambit 
of T.C.A. § 39-13-603 for purposes of awarding 
her damages. Meade v. Paducah Nissan, LLC, 
— §.W.3d —, 2022 Tenn. App. LEXIS 225 
(Tenn. Ct. App. June 9, 2022). 


39-13-606 
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39-13-606. Electronic tracking of motor vehicles. 


NOTES TO DECISIONS 


1. Electronic Communication. 

Wife’s unlawful tracking claim, T.C.A. § 39- 
13-606, against the auto dealership that her 
estranged husband managed was properly dis- 
missed as she had not alleged any use, inter- 
ception, or disclosure of an electronic commu- 


nication that would bring her within the ambit 
of T.C.A. § 39-13-603 for purposes of awarding 
her damages. Meade v. Paducah Nissan, LLC, 
— §.W.3d —, 2022 Tenn. App. LEXIS 225 
(Tenn. Ct. App. June 9, 2022). 


Part 10 BuRGLARY 


39-13-1003. Aggravated burglary. 


DECISIONS UNDER PRIOR LAW 


4. Evidence Sufficient. 

Sufficient evidence existed to convict defen- 
dant of aggravated burglary because a reason- 
able juror could have concluded that defendant 
engaged in an affirmative act of deception with 
words creating false impressions of fact, law, 
value or intention or other state of mind. De- 


fendant gained entrance to victim’s residence 
under false pretenses, but the proof demon- 
strated her true intent, which was to immedi- 
ately begin a violent attack of the victim once 
inside. State v. Williams, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 539 (Tenn. Crim. App. 
Dec. 16, 2022). 


CHAPTER 14 
OFFENSES AGAINST PROPERTY 


Part 5 Lirrer Controi 


SECTION. 
39-14-503. Offense of mitigated criminal litter- 
ing. 


Part 1 THEFT 


39-14-103. Theft of property. 


NOTES TO DECISIONS 


ANALYSIS 


9. Evidence. 
10. —Sufficient. 


9. Evidence. 


10. —Sufficient. 

Evidence was sufficient to establish that the 
value of the trailer that was taken exceeded 
$1,000 because the owner of the trailer testified 
that the owner purchased the trailer for $1,700 
and that the owner would have asked a price of 
$1,500 had the owner put the item up for sale. 
Furthermore, the owner maintained that the 
owner could not have replaced the trailer for 
less than that amount. State v. Dawson, — 


S.W.3d —, 2022 Tenn. Crim. App. LEXIS 224 
(Tenn. Crim. App. May 18, 2022). 

Sufficient evidence supported defendant’s 
conviction for theft of property valued at $1,000 
or less because defendant’s girlfriend testified 
that defendant took the dirt bike, and defen- 
dant admitted as much, although claiming 
various reasons for doing so. The jury found 
defendant’s excuse incredible, particularly in 
light of his story changing from having the bike 
to repair it to holding it as collateral. State v. 
Braden, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 292 (Tenn. Crim. App. June 28, 2022). 

Evidence was sufficient to support defen- 
dant’s conviction for theft of property over 
$2,500 but less than $10,000, because someone 
removed a 15-year-old HVAC unit from the 
owner’s house, witnesses testified to seeing 


127 


defendant with an HVAC unit on defendant’s 
trailer, the unit was found in a field that 
belonged to a relative of defendant, and the 
owner testified that the unit was the owner’s 
unit and that the owner paid $5,000 to replace 
the unit as it was impossible to reattach the 
unit due to the damage caused when the unit 
was removed. State v. Dawson, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 394 (Tenn. Crim. 
App. Aug. 26, 2022). 

Evidence sufficiently supported defendant’s 
conviction for theft of property valued at $2,500 


39-14-105. Grading of theft. 


ADVANCE CODE SERVICE 


39-14-201 


or more but less than $10,000 because the 
evidence established that the victim could not 
easily purchase a replacement trailer and that 
it cost him $3,097.91 in materials, $640 in 
employee labor, and $4,250 in his own labor to 
build a replacement trailer. The jury resolved 
any issues of credibility as to the victim’s testi- 
mony as was their prerogative. State v. Wood, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 521 
(Tenn. Crim. App. Dec. 5, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


os Evidence Sufficient for Grade. 
10. Amendment Application. 


3. Evidence Sufficient for Grade. 

Evidence was sufficient to establish that the 
value of the trailer that was taken exceeded 
$1,000 because the owner of the trailer testified 
that the owner purchased the trailer for $1,700 
and that the owner would have asked a price of 
$1,500 had the. owner put the item up for sale. 
Furthermore, the owner maintained that the 
owner could not have replaced the trailer for 
less than that amount. State v. Dawson, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 224 
(Tenn. Crim. App. May 18, 2022). 

Evidence was sufficient to support defen- 
dant’s conviction for theft of property over 
$2,500 but less than $10,000, because someone 
removed a 15-year-old HVAC unit from the 
owner’s house, witnesses testified to seeing 


defendant with an HVAC unit on defendant’s 
trailer, the unit was found in a field that 
belonged to a relative of defendant, and the 
owner testified that the unit was the, owner’s 
unit and that the owner paid $5,000 to replace 
the unit as it was impossible to reattach the 
unit due to the damage caused when the unit 
was removed. State v. Dawson, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 394 (Tenn. Crim. 
App. Aug. 26, 2022). 


10. Amendment Application. 

Because the trial court was aware of the 
savings statue and imposed a corresponding 
sentence, the error in the judgment notating a 
Class D felony theft conviction was simply a 
clerical error. Defendant took the victim’s car, 
and the jury fixed the value of the victim’s 
property at more than $1,000. State v. Moore, 
—§.W.3d —, 2022 Tenn. Crim. App. LEXIS 415 
(Tenn. Crim. App. Sept. 19, 2022). 


39-14-150. Identity theft victims’ rights. 


NOTES TO DECISIONS 


1. Evidence Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s identity theft and forgery convictions 
under the code because defendant continued to 
withdraw money from the victim’s checking 


account despite having not seen or heard from 
the victim after September, 2018. State v. Nu- 
chols, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 541 (Tenn. Crim. App. Dec. 15, 2022). 


Part 2 ANIMALS 


39-14-201. Definitions for animal offenses. 


NOTES TO DECISIONS 


2. Livestock. 

Trial court’s dismissal of count one and count 
two of the indictment was in error because the 
emu was not livestock under the plain language 


of the livestock statute and thus no livestock 
examination was required to proceed with 
charges under the animal cruelty statute. 
Clearly, as part of a high school education 


39-14-202 


program, the animals were being used for edu- 
cational purposes and there was no proof in the 
record that the emu was being raised primarily 
for use as food or fiber for human utilization or 


39-14-202. Cruelty to animals. 
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consumption. State v. Lumpkins, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 421 (Tenn. Crim. 
App. Sept. 21, 2022). 


NOTES TO DECISIONS 


3. Evidence Sufficient. 

Trial court’s dismissal of count one and count 
two of the indictment was in error because the 
emu was not livestock under the plain language 
of the livestock statute and thus no livestock 
examination was required to proceed with 
charges under the animal cruelty statute. 
Clearly, as part of a high school education 


program, the animals were being used for edu- 
cational purposes and there was no proof in the 
record that the emu was being raised primarily 
for use.as food or fiber for human utilization or 
consumption. State v. Lumpkins, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 421 (Tenn. Crim. 
App. Sept. 21, 2022). 


Part 3 ARSON — EXPLOSIVES 


39-14-301. Arson. 


NOTES TO DECISIONS 


2. Sufficiency of Evidence. 

Evidence supported an arson of structure 
conviction, T.C.A. § 39-14-301(a)(1), where it 
showed that a cabin tenant made improve- 
ments to the cabin, left his belongings and 
padlocked the cabin while on a trip, and defen- 
dant acknowledged burning the cabin. State v. 
Smith, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 241 (Tenn. Crim. App. May 25, 2022). 

Evidence showed that defendant burned the 
cabin for the unlawful purpose of intimidating 
the tenant or retaliating against him for his 
cooperation with law enforcement in a drug 
case against defendant. State v. Smith, — 


S.W.3d —, 2022 Tenn. Crim. App. LEXIS 241 
(Tenn. Crim. App. May 25, 2022). 

Evidence was sufficient to sustain defen- 
dant’s conviction for aggravated arson because 
defendant entered the courthouse, set an item 
on fire inside the vestibule’s recycling bin, video 
recordings showed defendant’s actions, and he 
later stated to law enforcement that he had put 
a cigarette out inside the bin; at the time of the 
fire, multiple people were inside the court- 
house, which housed multiple county offices. 
State v. Ponder, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 366 (Tenn. Crim. App. Aug. 10, 
POZ2 2%) 


Part 4 BURGLARY AND RELATED OFFENSES 


39-14-408. Vandalism. 


NOTES TO DECISIONS 


1. Evidence Sufficient. 

Sufficient evidence supported defendant’s 
conviction for vandalism because video surveil- 
lance recorded defendant entering the laundro- 
mat and putting paint-soaked rags into the 
dryers, he was wearing gloves, he turned on the 


dryers and returned to the laundromat twice to © 
put more money in the dryers, and he never 
returned to the laundromat to retrieve the dry 
rags. State v. Appelt, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 273 Ctenn. Crim. App. June 
22,2022), 
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Part 5 LitTER ConTROL 


39-14-503. Offense of mitigated criminal littering. 


(a) Mitigated criminal littering is littering in an amount less than or equal 
to five pounds (5 lbs.) in weight or seven and one-half (7.5) cubic feet in volume. 
_ (b). Mitigated criminal littering is a Class B misdemeanor punishable by a 

fine of five hundred dollars ($500) and as provided in subsections (c) and (d). 

(c) A person charged with a violation of this section may, in lieu of 
appearance in court, submit the applicable five hundred dollar ($500) fine to 
the clerk of the court that has jurisdiction of the offense within the county in 
which the offense charged is alleged to have been committed. A person paying 
in this manner is not subject to subsection (d), and, in the discretion of the 
judge, may be excused from paying court costs for the offense. 

(d) In addition to the penalties established in this section, the court shall 
require a person convicted under this section to remove litter from the state or 
local highway system, public playgrounds, public parks or other appropriate 
public locations for not more than forty (40) hours. The court, in its discretion, 
may also require a person convicted under this section to work in a recycling 
center or other appropriate location for any stated period of time not to exceed 
eight (8) hours. 


hundred dollar” for “five hundred dollars” in 
the middle of the first sentence of (c). 


History. 
Acts 2007, ch. 595, § 1; 2022, ch. 899, §§ 1, 2 


Compiler’s Notes. This section is set out in 
the Advance Code Service to substitute “five 


CHAPTER 15 
OFFENSES AGAINST THE FAMILY 


Part 3 BIGAMY AND INCEST 


39-15-302. Incest. 


NOTES TO DECISIONS 


7. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction for incest because the victim, 
defendant’s minor stepchild, testified that de- 
fendant came into bedroom where the victim 
was on a bed, opened a condom wrapper, put 
the condom on defendant’s penis, pulled the 
victim’s pajama pants and underwear down, 


put defendant’s penis into the victim’s vagina 
and started thrusting into the victim; and left 
after a final thrust. Defendant then sent the 
victim’s mother a text message saying that 
defendant was sorry and would never do this 
again. State v. Clayborn, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 337 (Tenn. Crim. App. 
July 19, 2022). 


39-15-401 
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Part 4 CHILDREN 


39-15-401. Child abuse and child neglect or endangerment. 


NOTES TO DECISIONS 


ANALYSIS 


Evidence. 
—Sufficient. 


8 
9 
8. Evidence. 
9 


—Sufficient. 
In a case that arose from an extreme case of 


child abuse, the result of which led to the death 
of a three-year-old and a four-year-old who was 
found to be near death due to forced starvation, 
the proof presented at trial established that 
defendant, in conjunction with her daughter, 
deprived the victims of nourishment over the 
course of a long period of time. State v. Barnett, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 544 
(Tenn. Crim. App. Dec. 20, 2022). 


39-15-402. Haley’s Law — Aggravated child abuse and aggravated 
child neglect or endangerment — Definitions. 


NOTES TO DECISIONS 


ANALYSIS 


9. Evidence Sufficient. 
12. Indictments. 


9. Evidence Sufficient. 

Sufficient evidence supported defendant’s con- 
viction for aggravated child abuse because a ra- 
tional trier of fact could have found that defen- 
dant knowingly treated the victim in such a way 
as to cause her injuries and that the victim’s 
bruises were severe. The medical expert described 
several of the victim’s bruises as “severe” and 
numerous photographs showed the extent of the 
victim’s injuries, including dark blue and purple 
bruises across the victim’s body. State v. Strange, 
— $8.W.3d —, 2022 Tenn. Crim. App. LEXIS 287 
(Tenn. Crim. App. June 27, 2022). 

In a case that arose from an extreme case of 
child abuse, the result of which led to the death 


of a three-year-old and a four-year-old who was 
found to be near death due to forced starvation, 
the proof presented at trial established that 
defendant, in conjunction with her daughter, 
deprived the victims of nourishment over the 
course of a long period of time. State v. Barnett, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 544 
(Tenn. Crim. App. Dec. 20, ade 


12. Indictments. 

Trial court did not err when it allowed the State 
to amend the indictment as the amendment to 
Count Two charging aggravated child neglect only 
corrected the victim’s age, thereby, reducing the 
felony grade classification from Class A to Class B; 
and she would have had notice of the misconduct 
charged and should not have been misled or 
surprised by the amendment. State v. Thomas, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 444 
(Tenn. Crim. App. Oct. 4, 2022). 


CHAPTER 16 
OFFENSES AGAINST ADMINISTRATION OF GOVERNMENT 


Part 5 INTERFERENCE WITH GOVERNMENT OPERATIONS 


39-16-503. Tampering with or fabricating evidence. 


NOTES TO DECISIONS 


ANALYSIS 


T, Evidence Sufficient. 
10. Construction With Other Laws. 


7. Evidence Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s conviction for tampering with evidence 
because, after making numerous efforts to con- 
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ceal or destroy other evidence of his crimes, 
defendant secretly removed the small knife 
from his person and tossed it into the grass 
outside the view of police officers. State v. 
“Hardy, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 256 (Tenn. Crim. App. June 9, 2022). 
Defendant’s removal and discarding of the 
electronic monitoring device impaired law en- 
forcement’s ability to apprehend him and con- 


clude its investigation. Accordingly, the evi- - 


dence was sufficient to sustain his conviction. 
State v. Beasley, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 295 (Tenn. Crim. App. June 28, 
2022). 

Evidence supported defendant’s tampering 
with the evidence conviction; he knew an inves- 
tigation into the victim’s death was pending at 
the time he removed evidence of his crime, the 
shell casings, from the scene. State v. Mack, — 
S.W.3d —, 2023 Tenn. Crim. App. LEXIS 1 
(Tenn. Crim. App. Jan. 4, 2023). 


ADVANCE CODE SERVICE 


39-16-603 


10. Construction With Other Laws. 

Tampering with evidence requires the unique 
elements that the act be done knowing a pro- 
ceeding is pending or in progress and with 
“intent to impair [the item]’s verity, legibility, or 
availability as evidence in the investigation or 
official proceeding” pursuant to T.C.A. § 39-16- 
503(a)(1). Tampering with, removing, or van- 
dalizing a tracking device requires the unique 
element of “a device issued pursuant to a loca- 
tion tracking and crime correlation based moni- 
toring and supervision program” pursuant to 
T.C.A. § 40-39-304(a). Each offense contains an 
element that the other offense does not; there- 
fore, the statutes do not violate double jeopardy. 
State v. Beasley, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 295 (Tenn. Crim. App. June 28, 
2022). 


Part 6 OBSTRUCTION OF JUSTICE 


39-16-602. Resisting stop, frisk, halt, arrest or search — Prevention or 
obstruction of service of legal writ or process. 


NOTES TO DECISIONS 


10. Evidence. 

Defendant’s conviction was improper because 
the evidence did not show that defendant inten- 
tionally prevented or obstructed the service of 
the criminal summons. Defendant could not 
intentionally prevent or obstruct service of any 


39-16-603. Evading arrest. 


legal writ or process if he did not know that the 
officer was attempting to serve any legal writ or 
process. State v. Baker, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 308 (Tenn. Crim. App. 
July 5, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


3. Evidence Sufficient. 
8. Jury Instruction. 


3. Evidence Sufficient. 

Defendant’s conviction for felony evading ar- 
rest was proper because he was operating a 
motor vehicle on a highway and he intention- 
ally fled the officer after having received a 
signal to bring his vehicle to a stop. And, 
although it was a defense to the crime that the 
attempted arrest was unlawful, the State intro- 
duced evidence that the speed limit was 55 and 


that defendant was traveling at 81 or 115 miles 
per hour when the blue lights were activated. 
State v. Myers, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 348 (Tenn. Crim. App. July 22, 
2022). 


8. Jury Instruction. 

Trial court did not err in failing to give 
defendant’s requested instructions because the 
proposed charge would have only related to a 
duty imposed on the officer and not to any of the 
elements of the offenses charged against defen- 
dant. State v. Myers, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 348 (Tenn. Crim. App. July 
222022): 


39-17-408 
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CHAPTER 17 
OFFENSES AGAINST PUBLIC HEALTH, SAFETY AND WELFARE 


Part 4 Drucs 


39-17-408. Controlled substances in Schedule II. 


NOTES TO DECISIONS 


1. Sufficiency of Evidence. 

Sufficient evidence supported defendant’s 
conviction for sale of 26 grams or more of 
cocaine because a rational juror could have 
found that defendant sold more than 26 grams 
of cocaine during the controlled drug buy. The 
confidential informant’s (CI’s) testimony about 


the exchange of money and cocaine was cor- 
roborated by the video recordings, which 
clearly showed defendant’s face as he placed 
the bag of cocaine in the CI’s cup holder and 
accepted money from the CI. State v. Sotelo, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 413 
(Tenn. Crim. App. Sept. 16, 2022). 


39-17-417. Criminal offenses and penalties. 


NOTES TO DECISIONS 


ANALYSIS 


10. Evidence. 
11. M—Sufficient. 
14. Sentencing. 
17. Attempt. 


10. Evidence. 

In a case in which defendant was charged 
with possession of .5 grams or more of cocaine 
with the intent to sell in a drug-free zone, and 
the state needed to prove that defendant know- 
ingly possessed a controlled substance with 
intent to sell the controlled substance, the trial 
‘court did not abuse its discretion in admitting 
the video and still images as evidence because 
the video on defendant’s phone showing crack 
cocaine cooking on a stove next to small baggies 
containing white powder and then showing 
defendant’s face was relevant to prove defen- 
dant’s identity and his intent to resell the 
illegal substance. Further, the probative value 
of the video and still images outweighed the 
risk of unfair prejudice. State v. Amos, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 478 
(Tenn. Crim. App. Nov. 3, 2022). 


11. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction for possession with the intent 
to sell more than 0.5 grams of cocaine within a 
drug-free zone because the white powdery sub- 
stance in the plastic bag found next to defen- 
dant’s feet at the time of his arrest constituted 
cocaine and weighed 14.35 grams. State v. 
McKenzie, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 274 (Tenn. Crim. App. June 23, 2022). 

Evidence was sufficient to support defen- 
dant’s conviction of possession of crack cocaine 


with the intent to sell or deliver because of the 
amount of drugs, 0.81 grams in the form of 
multiple rocks, defendant’s use of drugs and a 
knife to accomplish the victim’s rape, his de- 
manding money from the victim, his attempt to 


‘conceal the drugs in the victim’s vagina, and 


the absence of drug paraphernalia. State v. 
Fitzgerald, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 306 (Tenn. Crim. App. July 1, 2022). 

Sufficient evidence established that defen- 
dant possessed and delivered a substance con- 
taining both heroin and fentanyl within 1,000 
feet of a childcare agency because the jury was 
entitled to credit the investigator’s testimony 
and to infer from the quantity of the drugs, and 
the circumstances surrounding the arrest, that 
defendant possessed the drugs with the intent 
to sell or deliver. Thus, a reasonable jury could 
have concluded that defendant committed the 
offenses for which he was convicted. State v. 
Washington, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 311 (Tenn. Crim. App. July 6, 
2022). 

State established that defendant knowingly 
possessed three hundred grams or more of 
methamphetamine with the intent to sell and 
that the violation occurred within one thousand 
feet of the real property comprising a school 
because a rational trier of fact could have 
inferred beyond a reasonable doubt that defen- 
dant was the person who boarded the bus with 
the bag full of methamphetamine and firearms 
and that, prior to observing law enforcement 
and abandoning the bag, he was in actual 
possession of the bag of methamphetamine and 
firearms as the bus approached the Memphis 
bus station, which was within 1,000 feet of a 
middle school. State v. Young, — S.W.3d —, 
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2022 Tenn. Crim. App. LEXIS 324 (Tenn. Crim. 
App. July 14, 2022). 

Defendant was properly convicted of posses- 
sion with intent to sell more than .5 grams of 
methamphetamine within 1,000 feet of a pri- 
vate school because the State presented suffi- 
cient evidence from which the jury could infer 
that defendant possessed the methamphet- 
amine ultimately found inside his vehicle when 
he traveled from his house, which route took 
him through a drug-free school zone. State v. 
Beets, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 382 (Tenn. Crim. App. Aug. 23, 2022). 

Sufficient evidence supported defendant’s 
conviction for sale of 26 grams or more of 
cocaine because a rational juror could have 
found that defendant sold more than 26 grams 
of cocaine during the controlled drug buy. The 
confidential informant’s (CI’s) testimony about 
the exchange of money and cocaine was cor- 
roborated by the video recordings, which 
clearly showed defendant’s face as he placed 
the bag of cocaine in the CI’s cup holder and 
accepted money from the CI. State v. Sotelo, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 413 
(Tenn. Crim. App. Sept. 16, 2022). 

Evidence was sufficient to convict defendant 
of possession of .5 grams or more of cocaine for 
resale and attempted possession of a firearm 
during the commission of a dangerous felony as 
an officer stopped a vehicle for running a stop 
sign; defendant fled from the rear driver’s side 
seat of the car; officers recovered a loaded .45 
caliber pistol and a bag of cocaine in the rear 
driver’s side floorboard; defendant’s cell phone 
was found on the rear driver’s side seat; defen- 
dant’s phone contained a video of someone 
cooking powder cocaine to make crack cocaine; 
defendant’s face was visible in one portion of 
the video; and there was nothing in the record 
to suggest that the illegal drugs in question 
were for defendant’s personal use. State v. 
Amos, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 478 (Tenn. Crim. App. Nov. 3, 2022). 


ADVANCE CODE SERVICE 


39-17-418 


Evidence was sufficient to support defen- 
dant’s possession with intent to distribute con- 
victions because inside defendant’s home, the 
drug task force found cocaine, heroin, metham- 
phetamine, and marijuana, defendant admit- 
ted that he was helping another man sell the 
drugs, and his text messages confirmed that 
the lockbox of drugs belonged to him and that 
he was selling and delivering drugs. State v. 
Stinnett, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 536 (Tenn. Crim. App. Dec. 15, 2022). 

Defendant was properly convicted of sale of a 
Schedule II controlled substance within 1000 
feet of a drug-free zone, a Class C felony, under 
§ 39-17-417(a)(3), (c)(2)(A) (2018), because the 
jury credited the prosecution witness’s testi- 
mony that he purchased drugs from defendant 
and, specifically, as to his identification of her 
as the perpetrator. State v. Hamlin, — S.W.3d 
—, 2023 Tenn. Crim. App. LEXIS 10 (Tenn. 
Crim. App. Jan. 10, 2023). 


14. Sentencing. 

Because the drug-free zone related to a public 
park, the offenses were not subject to a one- 
class enhancement. However, the offenses were 
subject to the requirement to serve in full at 
least the minimum sentence for the appropri- 
ate range prior to release. State v. Linville, 647 
S.W.3d 344, 2022 Tenn. LEXIS 183 (Tenn. June 
1, 2022). 


17. Attempt. 

Defendant’s sentence under 18 U.S.C.S. 
§ 922(g)(1) was invalid as it was based on the 
court’s Havis decision, which did not control as 
it was dictated by party stipulations, and re- 
evaluating the statute as a controlled sub- 
stance offense under USSG § 4B1.2(b), defen- 
dant’s attempt to transfer drugs was a 
completed delivery offense for purposes of the 
sentencing enhancement. United States v. 
Miller, 34 F.4th 500, 2022 FED App. 103P, 2022 
U.S. App. LEXIS 12812 (6th Cir. May 12, 2022). 


39-17-418. Simple possession or casual exchange. 


NOTES TO DECISIONS 


4, Evidence Sufficient. 

Evidence was sufficient under T.C.A. § 39- 
17-418(a) to support defendant’s convictions for 
simple possession of alprazolam, hydrocodone, 
and oxycodone, and for possession of marijuana 
with the intent to sell because after a metham- 
phetamine lab had been discovered, the police 
searched her purse after seeing two baggies of 
marijuana in plain view; they discovered a 
number of different kinds of pills in plastic 
baggies. State v. McCulloch, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 299 (Tenn. Crim. App. 
June 29, 2022). 


Evidence provided sufficient evidence for the 
jury to conclude that defendant possessed mari- 
juana, including that the deputy testified that 
he smelled a pungent odor of burnt marijuana 
about defendant’s person, a clear plastic bag 
containing a substance that. the deputy recog- 
nized as marijuana was found in defendant’s 
pants pocket, and an agent concluded that the 
substance was marijuana based on three types 
of analyses. State v. Daniels, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 300 (Tenn. Crim. App. 
June 29, 2022). 


39-17-419 


39-17-419. Inferences. 
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NOTES TO DECISIONS 


1. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction for possession with the intent 
to sell more than 0.5 grams of cocaine within a 
drug-free zone because the white powdery sub- 


stance in the plastic bag found next to defen- 
dant’s feet at the time of his arrest constituted 
cocaine and weighed 14.35 grams. State v. 
McKenzie, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 274 (Tenn. Crim. App. June 23, 2022). | 


39-17-425. Unlawful drug paraphernalia uses and activities. 


NOTES TO DECISIONS 


5.. Evidence Sufficient. 

There was sufficient evidence upon which a 
jury could find, beyond a reasonable doubt, that 
the defendant possessed snort straws, alumi- 
num foil, and a “slider” to use methamphet- 
amine. State v. Rogers, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 327 (Tenn. Crim. App. 
July 14, 2022). 

In order to convict the defendant of posses- 
sion of drug paraphernalia, a Class A misde- 
meanor, the State was required to show that 
the defendant used or possessed with the intent 
to use, drug paraphernalia to inject, ingest, 
inhale or otherwise introduce into the human 
body a controlled substance. A jury could rea- 
sonably infer that the defendant had access to 


the drugs and paraphernalia in the bedroom 
and bathroom of the trailer where the defen- 
dant lived. State v. Rogers, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 327 (Tenn. Crim. App. 


July 14, 2022). 


Evidence was sufficient to support defen- 
dant’s drug paraphernalia conviction because 
officers found digital scales, syringes, alumi- 
num foil, a straw with residue, plastic baggies, 
a glass pipe with residue, a glass bong, and a 
marijuana grinder. Defendant admitted that he 
used marijuana every day, and his text mes- 
sages included numerous references to his 
weighing and packaging drugs for sale. State v. 
Stinnett, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 536 (Tenn. Crim. App. Dec. 15, 2022). 


39-17-432. Drug-Free School Zone — Enhanced criminal penalties for 
violations within zone. | 


NOTES TO DECISIONS 


ANALYSIS 


5. Evidence Sufficient. 
6. Sentencing. 


5. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction for possession with the intent 
to sell more than 0.5 grams of cocaine within a 
drug-free zone because the white powdery sub- 
stance in the plastic bag found next to defen- 
dant’s feet at the time of his arrest constituted 
cocaine and weighed 14.35 grams. State v. 
McKenzie, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 274 (Tenn. Crim. App. June 23, 2022). 

State established that defendant knowingly 
possessed three hundred grams or more of 
methamphetamine with the intent to sell and 
that the violation occurred within one thousand 
feet of the real property comprising a school 
because a rational trier of fact could have 
inferred beyond a reasonable doubt that defen- 
dant was the person who boarded the bus with 
the bag full of methamphetamine and firearms 


and that, prior to observing law enforcement 
and abandoning the bag, he was in actual 
possession of the bag of methamphetamine and 
firearms as the bus approached the Memphis 
bus station, which was within 1,000 feet of a 
middle school. State v. Young, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 324 (Tenn. Crim. 
App. July 14, 2022). 


6. Sentencing. : 

Because the drug-free zone related to a public 
park, the offenses were not subject to a one- 
class enhancement. However, the offenses were 
subject to the requirement to serve in full at 
least the minimum sentence for the appropri- 
ate range prior to release. State v. Linville, 647 
S.W.3d 344, 2022 Tenn. LEXIS 183 (Tenn. June 
1, 2022). 

Defendant was not entitled to resentencing 
under the 2020 amendments to the Drug-Free 
Zone Act because the amendments did not 
apply to offenses committed prior to their effec- 
tive date, and the Criminal Savings Statute did 
not apply, and the 2022 amendments were not 
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applicable on appeal, although defendant 
might be able to seek relief in the trial court 
pursuant to the 2022 amendments after the 
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39-17-435 


conclusion of her appeal. State v. Hamlin, — 
S.W.3d —, 2023 Tenn. Crim. App. LEXIS 10 
(Tenn. Crim. App. Jan. 10, 2023). 


39-17-433. Promotion of methamphetamine manufacture. 


NOTES TO DECISIONS 


1. Evidence Sufficient. 

Combination of chemicals, apparatus, and 
paraphernalia for use found in defendant’s 
trailer provided sufficient evidence that defen- 


dant obtained these items for the purpose of 
manufacturing methamphetamine. State v. 
Rogers, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 327 (Tenn. Crim. App. July 14, 2022). 


39-17-434. Manufacture, delivery, sale or possession of methamphet- 


amines. 


NOTES TO DECISIONS 


1. Evidence Sufficient. 

Defendant’s conviction was proper because, 
although the proof was not overwhelming, the 
State presented sufficient facts, such as officer’s 
testimony, regarding the cost of methamphet- 
amine, the amount of methamphetamine used 
by a typical user, the amount of methamphet- 
amine possessed by the defendant, and the lack 
of drug paraphernalia, to allow the jury to infer 
that defendant possessed .5 grams or more of 
methamphetamine with the intent to sell. State 
v. Perez, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 272 (Tenn. Crim. App. June 21, 2022). 

State established that defendant knowingly 
possessed three hundred grams or more of 


methamphetamine with the intent to sell and 
that the violation occurred within one thousand 
feet of the real property comprising a school 
because a rational trier of fact could have 
inferred beyond a reasonable doubt that defen- 
dant was the person who boarded the bus with 
the bag full of methamphetamine and firearms 
and that, prior to observing law enforcement 
and abandoning the bag, he was in actual 
possession of the bag of methamphetamine and 
firearms as the bus approached the Memphis 
bus station, which was within 1,000 feet of a 
middle school. State v. Young, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 324 (Tenn. Crim. 
App. July 14, 2022). 


39-17-435. Initiation of a process intended to result in the manufac- 
ture of methamphetamine. 


NOTES TO DECISIONS 


1. Sufficiency of Evidence. 

Evidence was sufficient to support defen- 
dant’s conviction for initiation of methamphet- 
amine manufacture under T.C.A. § 39-17- 
435(a) because after she consented to a police 
search of her trailer for evidence of metham- 
phetamine manufacture, officers found in the 
living room, kitchen, and bathroom a multitude 
of items used to manufacture and package 
methamphetamine. State v. McCulloch, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 299 
(Tenn. Crim. App. June 29, 2022). 


Evidence found in defendant’s trailer estab- 
lished that defendant was involved in initiating 
the manufacture of methamphetamine, includ- 
ing “snort straws,” a plastic baggy with residue, 
“split lithium batteries,” “stirring sticks,” a box 
of aluminum foil, a bucket with a funnel and 
vice grips, a whole lithium battery, Coleman 
camp fuel, and sulfuric acid drain cleaner. State 
v. Rogers, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 327 (Tenn. Crim. App. July 14, 2022). 


39-17-1003 
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Part 10 SexuaAL EXPLOITATION OF CHILDREN 


39-17-1003. Offense of sexual exploitation of a minor. 


NOTES TO DECISIONS 


2. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s three convictions for sexual exploitation 
of a minor more than 100 images, as the young 
age of the minors was readily apparent in some 


images and the number of images presented to 


the jury exceeded 500. State v. Greenman, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 550 
(Tenn. Cra App. Dec. 27, 2022). 


39-17-1004. Offense of aggravated sexual exploitation of a minor. 


NOTES TO DECISIONS 


2.. Sentencing. 

Trial court did not err in determining that 
defendant qualified as an offender whose record 
of criminal activity was extensive and in impos- 
ing partial consecutive sentencing because it 
sufficiently articulated its reasons for ordering 
consecutive sentences; defendant possessed a 


large amount of child pornography, 174 images 
or videos, involving multiple different minors 
and multiple sex acts, and he admittedly 
shared or traded child pornography with oth- 
ers. State v. Perry, — S.W.3d —, 2022 Tenn. 
LEXIS 421 (Tenn. Dec. 9, 2022). 


Part 13 WEAPONS 


39-17-1306. Carrying weapons during judicial proceedings. 


ATTORNEY GENERAL OPINIONS 


6. Storage of Guns. 

A Tennessee state- or local-government em- 
ployer may not enforce an employment policy 
prohibiting its employees or independent third 
parties who are authorized to carry a handgun 
from storing that handgun in the person’s ve- 
hicle while the person is at work and the 
vehicle is parked in space provided by the 
governmental employer. If a local government 
employer adopts such an employment policy, 
whether a local government employee would 
have standing to seek a declaratory ruling that 
a particular employment policy violates state 
law would depend on the specific facts and 
circumstances in any given instance. Only a 
court of competent jurisdiction could deter- 


mine, based on the specific facts and circum- > 


stances, whether a particular employee has 
demonstrated an adverse effect by the particu- 
lar employment policy and whether the em- 
ployee has presented a justiciable claim under 
the particular facts involved. Furthermore, a 
local government may not adopt an ordinance, 
rule, or policy that prohibits a judge or judicial 
magistrate who is vested with judicial powers 
and who holds an enhanced handgun permit 
from carrying a handgun if that regulation or 
policy conflicts with T.C.A. § 39-17-1306. OAG 
21-18, 2021 Tenn. AG LEXIS 14 (8/31/2021). 


7. Judicial Proceedings. 

An individual is prohibited from carrying a 
handgun in a building when judicial proceed- 
ings are in progress. Judicial proceedings are in 
progress when a judge is in their office and is 
carrying out acts or taking steps that are part 
of any judicial proceeding, even when others 
are not present. Judicial proceedings may not 
be in progress when a judge is in the building 
but is performing duties unrelated to any judi- 
cial proceeding—such as, for example, prepar- 
ing to speak to a civic group or at a continuing 
legal education program, or working on an 
administrative matter. When judicial proceed- 
ings are not in progress and weapons are not 
prohibited in the building, an individual who 
has a valid handgun carry permit or who meets 
the requirements to carry a handgun may carry 
a handgun in the building unless a specific 
restriction applies to that individual. Whether 
an individual who is in legal possession of a 
handgun in a building in which weapons are 
not prohibited and in which judicial proceed- 
ings are commenced after the individual has 
entered the building could be charged with a 
violation of T.C.A. § 39-17-1306 depends on the 
specific facts and circumstances in any given 
instance. OAG 22-01, 2022 Tenn. AG LEXIS 1 
(1/24/2022). 
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A judicial commissioner is not exempt from 
the general prohibition against carrying a 
weapon in any building in which judicial pro- 
ceedings are in progress pursuant to T.C.A. 
§ 39-17-1306. OAG 22-01, 2022 Tenn. AG 
LEXIS 1 (1/24/2022). 

The prohibition against carrying weapons in 
buildings in which judicial proceedings are in 
progress may be reasonably construed to apply 
only to those buildings in which a judge cus- 
tomarily conducts judicial proceedings, such as 
courthouses and criminal justice facilities. It 
does not appear that the General Assembly 
intended the prohibition to apply to buildings 
from which a judge conducts a judicial proceed- 
ing remotely by conference call or videoconfer- 
ence, such as the judge’s private residence or 
another similar building, or to other buildings 
such as private residences, business offices or 
other similar buildings from which non-judicial 
participants—e.g., attorneys or witnesses— 
might participate in judicial proceedings by 


conference call or videoconference. OAG 22-04, 


2022 Tenn. AG LEXIS 4 (3/14/2022). 


8. Gun Carrying Judge. 

A judge who is in a building covered by T.C.A. 
§ 39-17-1306 may not carry a handgun at all 
times and at all places in the building. A judge 
is exempt from the application of the statute 
only when the judge: (1) is engaged in the 
actual discharge of official duties as a judge; (2) 
is authorized to carry a handgun under the 
enhanced handgun permit statute; (3) keeps 
the handgun concealed at all times when in the 
discharge of such duties; and (4) is vested with 
judicial powers. If a governmental entity has 
prohibited weapons in the building, the prohi- 
bition would apply to a judge only to the extent 
that it does not conflict with the exemption 
outlined above. The judge, though, would be 
subject to the prohibition when there are no 
judicial proceedings in progress in the building. 
Furthermore, a law enforcement officer is ex- 
empt from the application of T.C.A. § 39-17- 
1306 when the officer is in the actual discharge 
of official duties. Accordingly, whether a law 
enforcement officer is exempt from the general 
prohibition against carrying a weapon in a 
building in which a judicial proceeding is in 
progress would depend on the nature of the 
official duties—or job-related duties—of the 
particular officer. When an officer appears in 
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court as a witness or in another capacity that is 
connected with that officer’s job-related duties 
and the officer is actually discharging those 
duties by making the appearance, the exemp- 
tion would apply. On the other hand, if the 
officer is appearing as a witness or in another 
capacity unrelated to that officer’s job-related 
duties, the exemption would not apply. A judi- 
cial commissioner is not exempt from the gen- 
eral prohibition against carrying a weapon in 
any building in which judicial proceedings are 
in progress. A judicial magistrate, on the other 
hand, could be exempt. If the particular magis- 
trate is vested with judicial powers and satis- 
fies all of the other statutory conditions for the 
exemption provided to judges, the magistrate is 
exempt from the general prohibition against 
carrying a weapon in any building in which 
judicial proceedings are in progress. OAG 22- 
01, 2022 Tenn. AG LEXIS 1 (1/24/2022). 


9. Law Enforcement Officers. 

A law enforcement officer is exempt from the 
application of T.C.A. § 39-17-1306 when the 
officer is in the actual discharge of official 
duties. Accordingly, whether a law enforcement 
officer is exempt from the general prohibition 
against carrying a weapon in a building in 
which a judicial proceeding is in progress would 
depend on the nature of the official duties—or 
job-related duties—of the particular officer. 
When an officer appears in court as a witness or 
in another capacity that is connected with that 
officer’s job-related duties and the officer is 
actually discharging those duties by making 
the appearance, the exemption would apply. On 
the other hand, if the officer is appearing as a 
witness or in another capacity unrelated to that 
officer’s job-related duties, the exemption would 
not apply. OAG 22-01, 2022 Tenn. AG LEXIS 1 
(1/24/2022). 


10. Magistrates. 

A judicial magistrate, on the other hand, could 
be exempt from T.C.A. § 39-17-1306 if the 
particular magistrate is vested with judicial 
powers and satisfies all of the other statutory 
conditions for the exemption provided to 
judges, the magistrate is exempt from the gen- 
eral prohibition against carrying a weapon in 
any building in which judicial proceedings are 
in progress. OAG 22-01, 2022 Tenn. AG LEXIS 
1 (1/24/2022). 


39-17-1307. Unlawful carrying or possession of a weapon. 


ATTORNEY GENERAL OPINIONS 


10. Judicial Proceedings. 

An individual is prohibited from carrying a 
handgun in a building when judicial proceed- 
ings are in progress. Judicial proceedings are in 
progress when a judge is in their office and is 


carrying out acts or taking steps that are part 
of any judicial proceeding, even when others 
are not present. Judicial proceedings may not 
be in progress when a judge is in the building 
but is performing duties unrelated to any judi- 


39-17-1307 


cial proceeding—such as, for example, prepar- 
ing to speak to a civic group or at a continuing 
legal education program, or working on an 
administrative matter. When judicial proceed- 


ings are not in progress and weapons are not | 


prohibited in the building, an individual who 
has a valid handgun carry permit or who meets 
the requirements to carry a handgun may carry 
a handgun in the building unless a specific 
restriction applies to that individual. Whether 
an individual who is in legal possession of a 
handgun in a building in which weapons are 
not prohibited and in which judicial proceed- 
ings are commenced after the individual has 
entered the building could be charged with a 
violation of T.C.A. § 39-17-1306 depends on the 
specific facts and circumstances in any given 
instance. OAG 22-01, 2022 Tenn. AG LEXIS 1 
(1/24/2022). 
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11. Carrying or Transporting. 

A person who may legally carry or transport a 
handgun in Tennessee lawfully may store or 
transport a handgun in a vehicle while on or 
utilizing any public or private parking area of a 
school. Persons, who carry a handgun pursuant 
to the enhanced handgun carry permit statute 
or the concealed handgun carry permit statute, 
are specifically excepted from application of the 
federal Gun-Free School Zones Act. A person 
who carries a handgun without a permit and 
stores a handgun in a vehicle on the grounds of 
a school covered by the federal Gun-Free School 
Zones Act risks prosecution unless that person 
qualifies for an exception. T.C.A § 39-17-1313 
affords no protection when the transportation 
or storage of a firearm is prohibited by federal 
law. OAG 22-02, 2022 Tenn. AG LEXIS 2 (2/1/ 
2022). 


NOTES TO DECISIONS 


ANALYSIS 


5! Multiple Offenses. 
fis Evidence Sufficient. 
8 Jury Instructions. 


5. Multiple Offenses. 

Because defendant possessed only one fire- 
arm, defendant’s dual convictions for unlawful 
possession of a firearm violated the principles 
of double jeopardy, the remedy for which was 
merger of the offenses. Accordingly, the appel- 
late court remanded the case to the trial court 
for entry of corrected judgments indicating the 
merger of the counts. State v. Reynolds, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 244 
(Tenn. Crim. App. May 31, 2022). 


7. Evidence Sufficient. 

Sufficient evidence supported defendant’s 
conviction for unlawful possession of a weapon 
by a convicted felon because the evidence 
showed that defendant constructively pos- 
sessed the firearm, since it was located in the 
house where defendant was living, defendant 
indicated the location of the gun to his girl- 
friend, and that exchange was captured on the 
footage from an officer’s body camera. Officers 
then found the gun in the exact location as 
described by defendant, under men’s clothing, 
and defendant was the only male who lived in 
the home. State v. Braden, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 292 (Tenn. Crim. App. 
June 28, 2022). . 

Evidence supported defendant’s conviction 
for possession of a firearm by a convicted felon 
because while he claimed that he did not know 
the firearms were in his vehicle, months prior 
to the traffic stop, he was photographed stand- 
ing beside two guns, one of which was the 
stolen handgun that was found in his vehicle. 


State v. Nichols, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 406 (Tenn. Crim. App. Sept. 8, 
2022). 

Sufficient evidence supported defendant’s 
conviction for unlawful possession of a firearm 
by a convicted felon because defendant admit- 
ted to having purchased the guns for protec- 
tion, and he admitted to having been at the 
residence on the morning the guns were found 
inside the residence. Despite his claim that he 
did not reside at the residence, there was ample 
evidence at trial to show that defendant con- 
structively possessed the firearms. State v. Far- 
ris, — S.W.3d —, 2022 Tenn. Crim. App. LEXIS 
430 (Tenn. Crim. App. Sept. 28, 2022). 

Sufficient evidence supported defendant’s 
conviction for unlawful possession of a firearm 
having previously been convicted of a felony 
involving the use of violence because the ser- 
geant testified that he searched the back seat of 
his patrol vehicle at the beginning of his shift, 
that defendant was the first person he trans- 


ported that day, and that he was absolutely 


certain that the gun was not in the vehicle 
before defendant entered it, but it was on the 
seat when defendant exited the vehicle. State v. 
White, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 524 (Tenn. Crim. App. Dec. 5, 2022). 

Sufficient evidence supported defendant’s 
first degree murder conviction, because two 
eyewitnesses testified that they were present in 
the car when defendant lowered his window 
and began shooting victim; and he continued 
shooting as victim lay on the ground. At the 
time of the shooting, defendant had a prior 
felony conviction; therefore, the evidence was 
sufficient to support his conviction for unlawful 
possession of a weapon. State v. Garrison, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 528 
(Tenn. Crim. App. Dec. 8, 2022). 
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8. Jury Instructions. 

Trial court properly instructed the jury that 
to find defendant guilty of unlawful possession 
of a firearm by a convicted felon the jury had to 
find that defendant acted either intentionally, 
knowingly or recklessly because the language 
fairly submitted the legal issues and did not 
mislead the jury on the applicable law. That the 
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jury instruction did not comport with the lan- 
guage of the presentment charging that defen- 
dant acted knowingly did not render the in- 
struction invalid, and the inclusion of a mens 
rea in the presentment was unnecessary. State 
v. Reynolds, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 244 (Tenn. Crim. App. May 31, 
2022). 


39-17-1309. Carrying weapons on school property. 


ATTORNEY GENERAL OPINIONS 


10. Carrying or Transporting. 

A person who may legally carry or transport a 
handgun in. Tennessee lawfully may store or 
transport a handgun in a vehicle while on or 
utilizing any public or private parking area of a 
school. Persons, who carry a handgun pursuant 
to the enhanced handgun carry permit statute 
or the concealed handgun carry permit statute, 
are specifically excepted from application of the 
federal Gun-Free School Zones Act. A person 


who carries a handgun without a permit and 
stores a handgun in a vehicle on the grounds of 
a school covered by the federal Gun-F ree School 
Zones Act risks prosecution unless that person 
qualifies for an exception. T.C.A § 39-17-1313 
affords no protection when the transportation 


- or storage of a firearm is prohibited by federal 


law. OAG 22-02, 2022 Tenn. AG LEXIS 2 (2/1/ 
2022). 


39-17-1313. Transporting and storing a firearm or firearm ammunition 
in motor vehicle by permit holder or one who lawfully 


carries a handgun. 


ATTORNEY GENERAL OPINIONS 


5. Carrying, Transporting, or Storage. 
A Tennessee state or local government em- 
ployer may not enforce an employment policy 
prohibiting its employees or independent third 
parties who are authorized to carry a handgun 
from storing that handgun in the person’s ve- 
hicle while the person is at work and the 
vehicle is parked in space provided by the 
governmental employer. Ifa local government 
employer adopts such an employment policy, 
whether a local government employee would 
have standing to seek a declaratory ruling that 
a particular employment policy violates state 
law would depend on the specific facts and 
circumstances in any given instance. Only a 
court of competent jurisdiction could deter- 
mine, based on the specific facts and circum- 
stances, whether a particular employee has 
demonstrated an adverse effect by the particu- 
lar employment policy and whether the em- 
ployee has presented a justiciable claim under 
the particular facts involved. Furthermore, a 
local government may not adopt an ordinance, 
rule, or policy that prohibits a judge or judicial 
magistrate who is vested with judicial powers 
and who holds an enhanced handgun permit 
from carrying a handgun if that regulation or 
policy conflicts with T.C.A. § 39-17-1306. OAG 
21-13, 2021 Tenn. AG LEXIS 14 (8/31/2021). 
A person who may legally carry or transport 
a handgun in Tennessee lawfully may store or 


transport a handgun in a vehicle while on or 
utilizing any public or private parking area of a 
school. Persons, who carry a handgun pursuant 
to the enhanced handgun carry permit statute 
or the concealed handgun carry permit statute, 
are specifically excepted from application of the 
federal Gun-Free School Zones Act. A person 
who carries a handgun without a permit and 
stores a handgun in a vehicle on the grounds of 
a school covered by the federal Gun-Free School 
Zones Act risks prosecution unless that person 
qualifies for an exception. T.C.A § 39-17-1313 
affords no protection when the transportation 
or storage of a firearm is prohibited by federal 
law. OAG 22-02, 2022 Tenn. AG LEXIS 2 (2/1/ 
2022). 

A person who may legally carry or transport 
a handgun in Tennessee lawfully may store or 
transport a handgun in a vehicle while on or 
utilizing any public or private parking area of a 
school. Persons covered by T.C.A. § 39-17-1313 
include employees and students of a school, as 
well as persons who reside on school property, 
because “parking area” is defined as “any prop- 
erty provided by a business entity, public or 
private employer, or the owner, manager, or 
legal possessor of the property for the purpose 
of permitting its invitees, customers, clients or 
employees to park privately owned motor ve- 
hicles.” Statutory provisions prohibit schools 
from taking adverse action against students, 


39-17-1314 


persons who reside on school property, and 
employees of schools who have stored hand- 
guns in vehicles in parking areas of schools in 
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accordance with the statutory requirements. 
OAG 22-02, 2022 Tenn. AG LEXIS 2 (2/1/2022). 


39-17-1314. Preemption of local regulation of firearms, ammunition, 
and knives — Actions against firearms or ammunition 
manufacturer, trade association, or dealer — Party ad- 
versely affected by local regulation. 


ATTORNEY GENERAL OPINIONS 


5. Militia. 

The Tennessee State Guard, like the Tennessee 
National Guard, is a militia under the Consti- 
tution of Tennessee. While the governor may 
call the militia into service at any time that 
“public safety” requires it, that law does not 
appear to comport with Tenn. Const., art. III, § 
5. Furthermore, the Constitution of Tennessee 
prohibits a group of private citizens who are 
armed and trained-for military service apart 
from the regular armed forces from organizing 
into local or regional militias. State law also 
prohibits Tennessee residents from participat- 
ing in paramilitary activities that are under- 
taken in furtherance of a “civil disorder. Addi- 
tionally, any number of provisions of 
Tennessee’s Criminal Code could apply depend- 
ing on the circumstances in which paramilitary 
activities are undertaken. OAG 21-05, 2021 
Tenn. AG LEXIS 7 (5/6/2021). 


6. Storage of Guns. 

A Tennessee state or local government em- 
ployer may not enforce an employment policy 
prohibiting its employees or independent third 
parties who are authorized to carry a handgun 
from storing that handgun in the person’s ve- 
hicle while the person is at work and the 
vehicle is parked in space provided by the 
governmental employer. If a local government 
employer adopts such an employment policy, 
whether a local government employee would 
have standing to seek a declaratory ruling that 
a particular employment policy violates state 
law would depend on the specific facts and 


39-17-1322. Defenses. 


circumstances in any given instance. Only a 
court of competent jurisdiction could deter- 
mine, based on the specific facts and circum- 
stances, whether a particular employee has 
demonstrated an adverse effect by the particu- 
lar employment policy and whether the em- 
ployee has presented a justiciable claim under 
the particular facts involved. Furthermore, a 
local government may not adopt an ordinance, 
rule, or policy that prohibits a judge or judicial 
magistrate who is vested with judicial powers 
and who holds an enhanced handgun permit 
from carrying a handgun if that regulation or 
policy conflicts with T.C.A. § 39-17-1306. OAG 
21-13,.2021 Tenn. AG LEXIS 14 (8/31/2021). 
A person who may legally carry or transport 
a handgun in Tennessee lawfully may store or 
transport a handgun in a vehicle while on or 
utilizing any public or private parking area of a 
school. Persons covered by T.C.A. § 39-17-1313 
include employees and students of a school, as 
well as persons who reside on school property, 
because “parking area” is defined as “any prop- 
erty provided by a business entity, public or 
private employer, or the owner, manager, or 
legal possessor of the property for the purpose 
of permitting its invitees, customers, clients or 
employees to park privately owned motor ve- 
hicles.” Statutory provisions prohibit schools 
from taking adverse action against students, 
persons who reside on school property, and 
employees of schools who have stored hand- 
guns in vehicles in parking areas of schools in 
accordance with the statutory requirements. 
OAG 22-02, 2022 Tenn. AG LEXIS 2 (2/1/2022). 


NOTES TO DECISIONS 


1. Instructions. 

Trial court did not err by declining to instruct 
on self-defense because no evidence existed 
that the victim actually posed an imminent 
danger of death or serious bodily injury to 
defendant or his family and defendant, at the 
very least brandished a gun in a public place, 


was engaging in unlawful conduct and had a 
duty to retreat. There was no evidence to sug- 
gest that defendant attempted to retreat before 
firing the gun. State v. Primm, — S.W.3d —, 
2023 Tenn. Crim. App. LEXIS 13 (Tenn. Crim. 
App. Jan. 13, 2023). 
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39-17-1324. Offense of possessing firearm or antique firearm during 
commission or attempt to commit dangerous felony. 


NOTES TO DECISIONS 


ANALYSIS 


'e Evidence Sufficient. 
10. Sentencing. 
13. Sentence Affirmed. 


7. Evidence Sufficient. 

Evidence was sufficient to convict defendant 
of possession of .5 grams or more of cocaine for 
resale and attempted possession of a firearm 
during the commission of a dangerous felony as 
an officer stopped a vehicle for running a stop 
sign; defendant fled from the rear driver’s side 


seat of the car; officers recovered a loaded .45 


caliber pistol and a bag of cocaine in the rear 
driver’s side floorboard; defendant’s cell phone 
was found on the rear driver’s side seat; defen- 
dant’s phone contained a video of someone 
cooking powder cocaine to make crack cocaine; 
defendant’s face was visible in one portion of 
the video; and there was nothing in the record 
to suggest that the illegal drugs in question 
were for defendant’s personal use. State v. 
Amos, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 478 (Tenn. Crim. App. Nov. 3, 2022). 


10. Sentencing. 
Charge was predicated on the attempted 
murder charge at hand and because defendant 


was a Range III offender for this Class C felony 
offense, he was lawfully sentenced to a within- 
range sentence of 15 years, even if he had not 
been previously convicted of a dangerous of- 
fense; as such, counsel could not be deemed 
ineffective for failing to challenge this convic- 
tion or the sentence, and defendant did not 
meet his burden and was not entitled to relief. 
Rogers v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 456 (Tenn. Crim. App. Oct. 12, 
2022). 


13. Sentence Affirmed. 

Trial court did not explicitly enumerate the 
mitigating factors raised by the defense, but 
such was not required, trial court did apply 
certain mitigating factors, and the trial court 
selected a within-range sentence for attempted 
second degree murder and employment of a 
firearm during commission of a felony, and 
noted how serious defendant’s actions were, 
which supported the trial court’s decision to 
impose a top of the range sentence; no abuse of 
discretion was found. State v. Dunn, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 307 (Tenn. 
Crim. App. July 5, 2022). 


39-17-1351. Enhanced handgun carry permit. 


ATTORNEY GENERAL OPINIONS 


12. Storage of Guns. 

A Tennessee state- or local-government em- 
ployer may not enforce an employment policy 
prohibiting its employees or independent third 
parties who are authorized to carry a handgun 
from storing that handgun in the person’s ve- 
hicle while the person is at work and the 
vehicle is parked in space provided by the 
governmental employer. If a local government 
employer adopts such an employment policy, 
whether a local government employee would 
have standing to seek a declaratory ruling that 
a particular employment policy violates state 
law would depend on the specific facts and 


circumstances in any given instance. Only a © 


court of competent jurisdiction could deter- 
mine, based on the specific facts and circum- 
stances, whether a particular employee has 
demonstrated an adverse effect by the particu- 
lar employment policy and whether the em- 
ployee has presented a justiciable claim under 
the particular facts involved. Furthermore, a 


local government may not adopt an ordinance, 
rule, or policy that prohibits a judge or judicial 
magistrate who is vested with judicial powers 
and who holds an enhanced handgun permit 
from carrying a handgun if that regulation or 
policy conflicts with T.C.A. § 39-17-1306. OAG 
21-13, 2021 Tenn. AG LEXIS 14 (8/31/2021). 


13. Gun Carrying Judge. 

A judge who is in a building covered by T.C.A. 
§ 39-17-1306 may not carry a handgun at all 
times and at all places in the building. A judge 
is exempt from the application of the statute 
only when the judge: (1) is engaged in the 
actual discharge of official duties as a judge; (2) 
is authorized to carry a handgun under the 
enhanced handgun permit statute; (3) keeps 
the handgun concealed at all times when in the 
discharge of such duties; and (4) is vested with 
judicial powers. If a governmental entity has 
prohibited weapons in the building, the prohi- 
bition would apply to a judge only to the extent 
that it does not conflict with the exemption 


39-17-1359 


outlined above. The judge, though, would be 
subject to the prohibition when there are no 
judicial proceedings in progress in the building. 
OAG 22-01, 2022 Tenn. AG LEXIS 1 (1/24/ 
2022). 


14. Law Enforcement Officers. 

A law enforcement officer is exempt from the 
application of T.C.A. § 39-17-1306 when the 
officer is in the actual discharge of official 
duties. Accordingly, whether a law enforcement 
officer is exempt from the general prohibition 
against carrying a weapon in a building in 
which a judicial proceeding is in progress would 
depend on the nature of the official duties—or 
job-related duties—of the particular officer. 
When an officer appears in court as a witness or 
in another capacity that is connected with that 
officer’s job-related duties and the officer is 
actually discharging those duties by making 
the appearance, the exemption would apply. On 
the other hand, if the officer is appearing as a 
witness or in another capacity unrelated to that 
officer’s job-related duties, the exemption would 
not apply. OAG 22-01, 2022 Tenn. AG LEXIS 1 
(1/24/2022) 


15. Judicial Proceedings. 

An individual is prohibited from carrying a 
handgun in a building when judicial proceed- 
ings are in progress. Judicial proceedings are in 
progress when a judge is in their office and is 
carrying out acts or taking steps that are part 
of any judicial proceeding, even when others 
are not present. Judicial proceedings may not 
be in progress when a judge is in the building 
but is performing duties unrelated to any judi- 
cial proceeding—such as, for example, prepar- 
ing to speak to a civic group or at a continuing 
legal education program, or working on an 
administrative matter. When judicial proceed- 
ings are not in progress and weapons are not 
prohibited in the building, an individual who 
has a valid handgun carry permit or who meets 
the requirements to carry a handgun may carry 
a handgun in the building unless a specific 
restriction applies to that individual. Whether 
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an individual who is in legal possession of a 
handgun in a building in which weapons are 
not prohibited and in which judicial proceed- 
ings are commenced after the individual has 
entered the building could be charged with a 
violation of T.C.A. § 39-17-1306 depends on the 
specific facts and circumstances in any given 
instance. OAG 22-01, 2022 Tenn. AG LEXIS 1 
(1/24/2022). 

A judicial commissioner is not exempt from 
the general prohibition against carrying a 
weapon in any building in which judicial pro- 
ceedings are in progress pursuant to T.C.A. 
§ 39-17-1306. OAG 22-01, 2022 Tenn. AG 
LEXIS 1 (1/24/2022). 


16. Magistrates. 

A judicial magistrate, on the other hand, could 
be exempt from T.C.A. § 39-17-1306 if the 
particular magistrate is vested with judicial 
powers and satisfies. all of the other statutory 
conditions for the exemption provided to 
judges, the magistrate is exempt from the gen- 
eral prohibition against carrying a weapon in 
any building in which judicial proceedings are 
in progress. OAG 22-01, 2022 Tenn. AG LEXIS 
1 (1/24/2022). 


17. Storage of Guns. 

A person who may legally carry or transport a 
handgun in Tennessee lawfully may store or 
transport a handgun in a vehicle while on or 
utilizing any public or private parking area of a 
school. Persons, who carry a handgun pursuant 
to the enhanced handgun carry permit statute 
or the concealed handgun carry permit statute, 
are specifically excepted from application of the 
federal Gun-Free School Zones Act. A person 
who carries a handgun without a permit and 
stores a handgun in a vehicle on the grounds of 
a school covered by the federal Gun-Free School 
Zones Act risks prosecution unless that person 
qualifies for an exception. T.C.A § 39-17-1313 
affords no protection when the transportation 
or storage of a firearm is prohibited by federal 
law. OAG 22-02, 2022 Tenn. AG LEXIS 2 (2/1/ 
2022). 


39-17-1359. Prohibition at certain meetings — Posted notice — Hand- 
: gun carry permit holder. 


ATTORNEY GENERAL OPINIONS 


4, Judicial Proceedings. 

An individual is prohibited from carrying a 
handgun in a building when judicial proceed- 
ings are in progress. Judicial proceedings are in 
progress when a judge is in their office and is 
carrying out acts or taking steps that are part 
of any judicial proceeding, even when others 
are not present. Judicial proceedings may not 
be in progress when a judge is in the building 
but is performing duties unrelated to any judi- 


cial proceeding—such as, for example, prepar- 
ing to speak to a civic group or at a continuing 
legal education program, or working on an 
administrative matter. When judicial proceed- 
ings are not in progress and weapons are not 
prohibited in the building, an individual who 
has a valid handgun carry permit or who meets 
the requirements to carry a handgun may carry 
a handgun in the building. unless a specific 
restriction applies to that individual. Whether 
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an individual who is in legal possession of a 
handgun in a building in which weapons are 
not prohibited and in which judicial proceed- 
ings are commenced after the individual has 
entered the building could be charged with a 
violation of T.C.A. § 39-17-1306 depends on the 
specific facts and circumstances in any given 
instance. OAG 22-01, 2022 Tenn. AG LEXIS 1 
(1/24/2022). 


5. Gun Carrying Judge. 

A judge who is in a building covered by T.C.A. 
§ 39-17-1306 may not carry a handgun at all 
times and at all places in the building. A judge 
is exempt from the application of the statute 
only when the judge: (1) is engaged in the 
actual discharge of official duties as a judge; (2) 
is authorized to carry a handgun under the 
enhanced handgun permit statute; (3) keeps 
the handgun concealed at all times when in the 
discharge of such duties; and (4) is vested with 
judicial powers. If a governmental entity has 
prohibited weapons in the building, the prohi- 
bition would apply to a judge only to the extent 
that it does not conflict with the exemption 
outlined above. The judge, though, would be 
subject to the prohibition when there are no 
judicial proceedings in progress in the building. 


OAG 22-01, 2022 Tenn. AG LEXIS 1 (1/24/ 


2022). 


6. Law Enforcement Officers. 

A law enforcement officer is exempt from the 
application of T.C.A. § 39-17-1306 when the 
officer is in the actual discharge of official 
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duties. Accordingly, whether a law enforcement 
officer is exempt from the general prohibition 
against carrying a weapon in a building in 
which a judicial proceeding is in progress would 
depend on the nature of the official duties—or 
job-related duties—of the particular officer. 
When an officer appears in court as a witness or 
in another capacity that is connected with that 
officer’s job-related duties and the officer is 
actually discharging those duties by making 
the appearance, the exemption would apply. On 
the other hand, if the officer is appearing as a 
witness or in another capacity unrelated to that 
officer’s job-related duties, the exemption would 
not apply. OAG 22-01, 2022 Tenn. AG LEXIS 1 
(1/24/2022). 


7. Judicial Proceedings. 

A judicial commissioner is not exempt ron the 
general prohibition against carrying a weapon 
in any building in which judicial proceedings 
are in progress pursuant to T.C.A. § 39-17- 
1306. OAG 22-01, 2022 Tenn. AG LEXIS 1 
(1/24/2022). 


8. Magistrates. 

A judicial magistrate, on the other hand, could 
be exempt from T.C.A. § 39-17-1306 if the 
particular magistrate is vested with judicial 
powers and satisfies all of the other statutory 
conditions for the exemption provided to. 
judges, the magistrate is exempt from the gen- 
eral prohibition against carrying a weapon in 
any building in which judicial proceedings are 
in progress. OAG 22-01, 2022 Tenn. AG LEXIS 
1 (1/24/2022). 


39-17-1366. Concealed handgun carry permit. 
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1. Judicial Proceedings. 

An individual is prohibited from carrying a 
handgun in a building when judicial proceed- 
ings are in progress. Judicial proceedings are in 
progress when a judge is in their office and is 
carrying out acts or taking steps that are part 
of any judicial proceeding, even when others 
are not present. Judicial proceedings may not 
be in progress when a judge is in the building 
but is performing duties unrelated to any judi- 
cial proceeding—such as, for example, prepar- 
ing to speak to’a civic group or at a continuing 
legal education program, or working on an 
administrative matter. When judicial proceed- 
ings are not in progress and weapons are not 
prohibited in the building, an individual who 
has a valid handgun carry permit or who meets 
the requirements to carry a handgun may carry 
a handgun in the building unless a specific 
restriction applies to that individual. Whether 
an individual who is in legal possession of a 
handgun in a building in which weapons are 
not prohibited and in which judicial proceed- 


ings are commenced after the individual has 
entered the building could be charged with a 
violation of T.C.A. § 39-17-1306 depends on the 
specific facts and circumstances in any given 
instance. OAG 22-01, 2022 Tenn. AG LEXIS 1 
(1/24/2022). 


2.. Storage of Guns. 

A person who may legally carry or transport a 
handgun in Tennessee lawfully may store or 
transport a handgun in a vehicle while on or 
utilizing any public or private parking area of a 
school. Persons, who carry a handgun pursuant 
to the enhanced handgun carry permit statute 
or the concealed handgun carry permit statute, 
are specifically excepted from application of the 
federal Gun-Free School Zones Act. A person 
who carries a handgun without a permit and 
stores a handgun in a vehicle on the grounds of 
a school covered by the federal Gun-Free School 
Zones Act risks prosecution unless that person 
qualifies for an exception. T.C.A § 39-17-1313 
affords no protection when the transportation 
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or storage of a firearm is prohibited by federal 


law. OAG 22-02, 2022 Tenn. AG LEXIS 2 (2/1/ 


2022). 
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TITLE 40 


CRIMINAL PROCEDURE 
CHAPTER 11 
BAIL 


Part 1 ADMISSION TO BaIL 


40-11-125. Approval of bondsmen withheld, withdrawn or suspended. 


NOTES TO DECISIONS 


2. Bond Company Suspended. 

Pursuant to T.C.A. § 40-11-125, the circuit 
court properly suspended a bonding company 
from being authorized to write bail bonds, be- 
cause the company had not paid a final forfei- 
ture and filed semi-annual reports containing 
false statements as prohibited by T.C.A: § 40- 


11-306(4). The record contained no indication 
that the company corrected the false represen- 
tations in its previously filed semi-annual re- 
ports. In re Tenn. Bonding Co., — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 533 (Tenn. Crim. 
App. Dec. 13, 2022). 


Part 3 PROFESSIONAL BONDSMEN 


40-11-306. Prohibition of execution of bonds. 


NOTES TO DECISIONS 


2. Bond Company Suspended. 

Pursuant to T.C.A. § 40-11-125, the circuit 
court properly suspended a bonding company 
from being authorized to write bail bonds, be- 
cause the company had not paid a final forfei- 
ture and filed semi-annual reports containing 
false statements as prohibited by T.C.A. § 40- 


11-306(4). The record contained no indication 
that the company corrected the false represen- 
tations in its previously filed semi-annual re- 
ports. In re Tenn. Bonding Co., — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 533 (Tenn. Crim. 
App. Dec. 13, 2022). 


CHAPTER 13 
INDICTMENTS 


Part 2 ForRM AND SUFFICIENCY 


40-13-202. Statement of offense. 


NOTES TO DECISIONS 


39. Indictment Sufficient. 

The fact that the indictment stated the dates 
of the prior offenses rather than the dates of the 
prior convictions did not mean that defendant 
was not apprised of the accusation against him, 
and the discrepancy in dates did not invalidate 


the indictment. State v. Daniels, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 300 (Tenn. Crim. 
App. June 29, 2022). 

Defendant’s indictment was not so defective 
as to deprive the court of jurisdiction because it 
alleged the essential elements of the offense of 
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attempted first degree murder, cited the at- 
tempt statute, identified the victim, and iden- 
tified the date of the offense, a habeas corpus 
proceeding was not the proper vehicle for test- 
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ing the sufficiency of the indictment. Bennett v. 
Genovese, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 323 (Tenn. Crim. App. July 14, 2022). 


CHAPTER 14 
RIGHTS OF DEFENDANTS 


Part 3 TRANSCRIPTS AND CourT REPORTERS 


40-14-307. Duties of designated reporter — Party permitted private 


reporter. 


NOTES TO DECISIONS 


4, Recordings Storage. 

In petitioner’s action under the Tennessee 
Public Records Act, T.C.A. § 10-7-101 et seq., 
seeking audio recordings from his criminal 
trial, a finding that the clerk was not required 
to store the recordings as part of the clerk’s case 


records was improper because the statute re- 
quired that the reporter file the resulting re- 
cordings with the clerk, who must preserve 
them as part of the records of trial. Waggoner v. 
State, — S.W.3d —, 2022 Tenn. App. LEXIS 329 
(Tenn. Ct. App. Aug. 23, 2022). 


CHAPTER 18 
TRIAL AND VERDICT 


40-18-110. Charge as to lesser included offenses — Written request. 


NOTES TO DECISIONS 


4. Instruction Not Required. 

Trial court did not err by declining to instruct 
the jury on the lesser-included offenses of at- 
tempted first degree murder, facilitation of 
first-degree murder, attempted second degree 
murder, and facilitation of second-degree mur- 
der on those counts because no reasonable juror 
could have believed that defendant was pres- 


ent, knew that either or both codefendants 
intended to kill the victims, and furnished 
substantial assistance in the commission of the 
murders but did not intend to promote or assist 
the commission of the offense or to benefit in 
the proceeds or results of the offense. State v. 
Primm, — S.W.3d —, 2023 Tenn. Crim. App. 
LEXIS 13 (Tenn. Crim. App. Jan. 138, 2023). 


CHAPTER 20 
JUDGMENT AND SENTENCE 


Part 1 GENERAL PROVISIONS 


40-20-104. Term fixed by court — By jury. 


Law Reviews. The Informed Jury (Daniel 
Epps and William Ortman), 75 Vand. L. Rev. 
823 (2022). 


40-23-101 
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CHAPTER 23 
EXECUTION OF JUDGMENT 


40-23-101. Commencement of sentence — Credit for pretrial detention 
and jail time pending appeal. 


NOTES TO DECISIONS 


16. Determination of Credit. 

Trial court erred in summarily dismissing 
defendant’s motion as it related to his pretrial 
jail credit and in finding that it lacked jurisdic- 
tion to hear this claim, as Tenn. R. Crim. P. 36 


was the appropriate vehicle for claims of this 
nature. State v. Troutt, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 496 (Tenn. Crim. App. 
Nov. 18, 2022). 


CHAPTER 25 
FEES OF OFFICERS 


40-25-123. Payment of costs by defendant — Suspension of costs and 
litigation tax for indigent defendants. 


ATTORNEY GENERAL OPINIONS 


7. Court Clerk - Duties. 

A court clerk must report a judge’s suspension 
or waiver of litigation taxes in all instances. 
Although a court clerk, including a general 
sessions court clerk, who fails or refuses to 
collect and pay over to the Department of 
Revenue the litigation tax is personally liable 
for the tax, this requirement does not apply 


when a general sessions court clerk does. not 
collect and pay the tax because a general ses- 
sions court judge has suspended or waived that 
litigation tax. A clerk’s failure to report the 
suspension or waiver of litigation taxes to the 
department, however, could lead to other reper- 
cussions depending on the circumstances. OAG 
21-10, 2021 Tenn. AG LEXIS 10 (6/22/2021). 


CHAPTER 26 
APPEAL 


40-26-105. Writ of error coram nobis. 


NOTES TO DECISIONS 


ANALYSIS 


Petition for Writ. 
—Denied. 

, Statute of Limitations. 

0. Petition Denied. 

2. Petition Properly Denied. 


4. Petition for Writ. 


5. —Denied. 

Coram nobis court did not err by dismissing a 
petition for writ of error coram nobis under 
T.C.A. § 40-26-105 because petitioner did not 
show that he was without fault in failing to 


present the evidence sooner or that the exercise 
of reasonable diligence would not have led to a 
more timely discovery of the evidence; accord- 
ingly, due process did not require a tolling of the 
statute of limitations. Douglas v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 228 
(Tenn. Crim. App. May 18, 2022). 

The denial of the first defendant’s petition for 
coram nobis was proper because the first defen- 
dant’s information about another individual 
being the actual shooter was not newly discov- 
ered evidence within the meaning of the coram 
nobis statute since the first defendant knew 
about the other individual at trial. State v. 
Roby, — S.W.38d —, 2022 Tenn. Crim. App. 
LEXIS 237 (Tenn. Crim. App. May 23, 2022). 
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8. Statute of Limitations. 

Petitioner was entitled to an equitable tolling 
of the statute of limitations because the ballis- 
tics evidence and affidavit were discovered af- 
ter the expiration of the limitations period and 
were, therefore “later arising” and strict appli- 
cation of the statute of limitations would effec- 
tively have denied petitioner a reasonable op- 
portunity to present his claims. Clardy v. State, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 314 
(Tenn. Crim. App. July 12, 2022). 

Petitioner was properly denied a writ of co- 
ram nobis under T:.C.A. § 40-26-105 because it 
was untimely by at least 16 years, and peti- 
tioner had not alleged any facts to justify due 
process tolling of the one-year statute of limi- 
tations set forth in T.C.A. § 27-7-103. Bailey v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 343 (Tenn. Crim. App. July 20, 2022). 

Trial court’s summary dismissal of the peti- 
tion for writ of error coram nobis was not error 
because the petition was not timely filed and 
due process considerations did not warrant the 
tolling of the statute of limitations. Even if the 
petition were timely, the codefendant’s prof- 
fered testimony was not newly discovered evi- 
dence because petitioner was the one person 
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who would have known if he were asleep in the 
car when the victim was murdered, and he 
would have known that information prior to his 
trial and, if he had in fact been asleep, he could 
have so testified. Bowen v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 519 (Tenn. Crim. 
App. Dec. 5, 2022). 


10. . Petition Denied. 

Petitioner failed to state any facts in his 
petition to show that his petition was timely 
filed; the judgments were entered August 13, 
2011 and this petition was filed more than ten 
years after the entry of the judgments, and the 
record did not reflect the disposition of any 
post-trial motions, and the case was affirmed on 
appeal September 30, 2013. Garner v. State, — 
S.W.3d —, 2023 Tenn. Crim. App. LEXIS 9 
(Tenn. Crim. App. Jan. 12, 2023). 


12. Petition Properly Denied. 

Coram nobis court properly denied the peti- 
tion for a writ of error coram nobis because 
petitioner had entered an Alford plea. Because 
he entered a plea, petitioner was not entitled to 
error coram nobis relief. Thomas v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 344 
(Tenn. Crim. App. July 20, 2022). 


CHAPTER 28 
PROBATION, PAROLES AND PARDONS 


Part 1 GENERAL PROVISIONS 


40-28-115. Eligibility for parole. 


NOTES TO DECISIONS 


8. Post-Conviction Relief. 

As the provisions of T.C.A. § 40-28-115 had 
no application to a sentence of life imprison- 
ment, and did not conflict with the language in 
T.C.A. § 40-35-501, defendant’s sentence was 


not illegal, and he was not entitled to postcon- 
viction relief. Bennett v. Genovese, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 323 (Tenn. 
Crim. App. July 14, 2022). 


Part 3 CoMMUNITY SUPERVISION 


40-28-302. Policy on community supervision. 


NOTES TO DECISIONS 


ANALYSIS 
14 Revocation of Probation. 
2! Revocation Proper. 


1. Revocation of Probation. 

Trial court did not abuse its discretion by 
fully revoking defendant’s probation and order- 
ing defendant to serve the balance of her sen- 


tence in confinement because, with respect to 
defendant’s new criminal conduct, the trial 
court found that defendant committed three 
separate criminal offenses and that one of the 
offenses was a felony; she had failed to report to 
her probation officer from July 3, 2018, through 
her arrest on November 29, 2021 - a period of 
more than three years; and she had twice 
violated the conditions of her probation before 


40-30-102 


committing the instant violations. State v. Ev- 
erett, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 479 (Tenn. Crim. App. Nov. 3, 2022). 


2. Revocation Proper. 

Trial court acted within its discretion in re- 
voking defendant’s suspended sentences where 
while he was on probation meant for his reha- 
bilitation, he chose to obtain income from crimi- 
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nal activity by continuing to sell controlled 
substances. Moreover, he committed crimes in- 
volving dishonesty on multiple occasions, and 
his willful absconsion showed that he had a 
complete disregard for the rehabilitative pro- 
cess and the orders of the court. State v. Tobin, 
— §.W.3d —, 2023 Tenn. Crim. App. LEXIS 3 
(Tenn. Crim. App. Jan. 9, 2023). 


CHAPTER 30 
POST-CONVICTION PROCEDURE 


Part 1 GENERAL PROVISIONS 


40-30-102. When prisoners may petition for post-conviction relief. 


NOTES TO DECISIONS 


ANALYSIS 


3. Limitations. 

tt. Tolling 

13. Petition Time Barred. 

14. Post Conviction Petition Timely Filed. 


3. Limitations. 

Summary dismissal of defendant’s petition 
for post-conviction relief was appropriate be- 
cause defendant did not timely file the petition 
although defendant was aware of the possibil- 
ity of asserting a claim of ineffective assistance 
of counsel. Defendant also failed to justify due 
process tolling of the statute of limitations 
because, other than defendant’s own testimony, 
defendant offered no proof that defendant’s 
written requests for access to legal materials 
and/or the law library was denied, either before 
or after the COVID-19 pandemic. Blevins v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 368 (Tenn. Crim. App. Aug. 10, 2022). 


11. Tolling. 

Summary dismissal of defendant’s petition 
for post-conviction relief was appropriate be- 
cause defendant did not timely file the petition 
although defendant was aware of the possibil- 
ity of asserting a claim of ineffective assistance 
of counsel. Defendant also failed to justify due 
process tolling of the statute of limitations 
because, other than defendant’s own testimony, 
defendant offered no proof that defendant’s 
written requests for access to legal materials 
and/or the law library was denied, either before 
or after the COVID-19 pandemic. Blevins v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 368 (Tenn. Crim. App. Aug. 10, 2022). 


13. Petition Time Barred. 
Petitioner’s post-conviction petition was 
properly dismissed as time barred because it 


was not filed within one year of the date that 
the direct appeal opinion was filed, and peti- 
tioner was not entitled to equitable tolling as 
there was no extraordinary circumstance that 
prevented petitioner from timely filing his pe- 
tition, and the COVID-19 pandemic did not, by 
itself, create such extraordinary circumstances. 
Wren v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. May 11, 
2022). 

Interests of justice based on post-conviction 
counsel’s alleged violation of Tenn. R. Sup. Ct. 
R. 28, § 6(C) did not require remand to the 
post-conviction court for an evidentiary hearing 
because any violation of Rule 28 did not alter 
the untimeliness of the petition or prevent the 
petition from alleging sufficient facts to war- 
rant equitable tolling of the statute of limita- 
tions. Wren v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 217 (Tenn. Crim. App. May 
11532022). 

Petitioner’s petition for post-conviction relief 
was properly dismissed as untimely under 
T.C.A. § 40-30-102(a) because the record estab- 
lished that petitioner did not submit his peti- 
tion to the appropriate prison official for mail- 
ing within one year of the final action of the 
supreme court on his direct appeal, and he 
failed to present any evidence to support due 
process tolling of the statute of limitations. 
Barnett v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 280 (Tenn. Crim. App. June 23, 
2022). 

Postconviction relief petition was untimely 
and properly dismissed without a full eviden- 
tiary hearing because it was filed almost five 
years after its expiration period and nothing 
was presented at the post-conviction hearing 
that would have justified the tolling of the 
limitations period. Petitioner failed to demon- 
strate that any of the statutory exceptions to 
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toll the statute of limitations applied and there 
was no proof to show that he had been pursuing 
his rights diligently and that some extraordi- 
nary circumstances prevented a timely filing of 
the post-conviction petition. Thus, petitioner is 
not entitled to relief. Purcell v. State, — S.W.3d 


—, 2022 Tenn. Crim. App. LEXIS 316 (Tenn. 


Crim. App. July 13, 2022). 

Post-conviction relief petition was properly 
denied without a hearing because petitioner 
was not denied a reasonable opportunity to 
assert a post-conviction claim in a reasonable 
time or manner. Moreover, the post-conviction 
court was not required to conduct an eviden- 
tiary hearing before summarily dismissing the 
second petition when it was clear on the face of 
the petition for post-conviction relief that it was 
untimely. Merriweather v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 360 (Tenn. Crim. 
App. Aug. 3, 2022). 

Defendant’s petition for post-conviction relief 


was properly dismissed after a hearing because - 


defendant had one year from the date of the 
final action of the highest state appellate court 
in which to file a petition for relief, but his 
petition was untimely; and the case did not fall 
within the three exceptions set forth in T.C.A. 
§ 40-30-102 that allowed for the filing of a 
petition for post-conviction relief outside the 
one-year statute of limitations. Pruitt v. State, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 374 
(Tenn. Crim. App. Aug. 12, 2022). 


40-30-103. Grounds for relief. 
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Petitioner’s postconviction petition was un- 
timely because it was filed more than one year 
after the appellate court’s direct appeal opin- 
ion, and petitioner offered no explanation for 
the untimely petition, petitioner’s appellate 
brief contained no argument regarding timeli- 
ness, and petitioner did not file a reply brief to 
address the State’s argument that petitioner’s 
claims were barred by the statute of limita- 
tions. Springer v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 426 (Tenn. Crim. App. 
Sept. 27, 2022). 

Summary dismissal of petitioner’s post-con- 
viction filing as time-barred was proper be- 
cause an amended judgment did not restart the 
limitations period under T.C.A. § 40-30-102(A) 
as it merely corrected a clerical error and did 
not impose a more onerous punishment. Odom 
v. State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 511 (Tenn. Crim. App. Nov. 29, 2022). 


14. Post Conviction Petition Timely 
Filed. 

Where defendant was convicted for two 
counts of robbery and sentenced to 25 years in 
prison, the post-conviction court erred by sum- 
marily dismissing his petition because it was 
timely filed under T.C.A. § 40-30-102(a) less 
than two months after the state supreme court 
denied his appeal. Marshall v. State, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 260 (Tenn. 
Crim. App. June 10, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


0. Denial of Relief. 
8. Ineffective Assistance of Counsel. 


3. Violation of Constitutional Right Re- 
quired. 

4.  —Right to Counsel. 

5. —Competence of Counsel. 

vf Guilty Plea. . | 

9. Burden of Proof. 

10. 

2 


3. Violation of Constitutional Right Re- 
quired. 


4, —Right to Counsel. 

Post-conviction court properly denied peti- 
tioner’s petition for post-conviction relief be- 
cause counsel was not ineffective for failing to 
present an adequate defense, or failing to pres- 
ent expert witnesses or alibi witnesses, since 
counsel testified that he was well prepared for 
trial and had met with petitioner numerous 
times. Petitioner’s failure to present at the 
post-conviction hearing the witnesses whose 
testimony he claimed would have changed the 
outcome of his trial dictated that he fell short of 


proving the required standard of prejudice. 
Price v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 349 (Tenn. Crim. App. July 25, 
2022). 

Petitioner was not entitled to relief based on 
his arguement that trial counsel was ineffective 
in failing to pursue plea negotiatons with him 
prior to trial under the code because the peti- 
tioner failed to establish that there was an offer 
from the State and even had one extended, that 
he would have accepted it prior trial. Hughes v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 538 (Tenn. Crim. App. Dec. 16, 2022). 


5. —Competence of Counsel. 

Record supported the denial of post-convic- 
tion relief on the ground petitioner was de- 
prived of the effective assistance of counsel 
because he failed to present any evidence sug- 
gesting a Fourth Amendment challenge to his 
statement to the police would have been sus- 
tained; the jury heard testimony from three 
witnesses, all of whom identified petitioner as 
the perpetrator, and thus, he could not show 
that the result of his trial would have been 


different given the overwhelming proof of his 


40-30-103 


guilt. Phillips v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 597 (Tenn. Crim. App. Feb. 
26, 2021). 

Post-conviction relief based on ineffective- 
ness of counsel was properly denied because 
trial counsel reasonably decided not to further 
investigate mental illness after an evaluation 
found no evidence of it and because potential 
testimony of witnesses not produced was not 
shown to be helpful; appellate counsel also was 
not ineffective for failing to challenge the sen- 
tence as excessive on direct appeal, given a 
record of violent offenses, and post-conviction 
counsel complied with requirements. Johnson 
v. State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 601 (Tenn. Crim. App. May 20, 2021). 

Defendant failed to prove that defendant’s 
counsel provided ineffective assistance because 
defendant failed to show that defendant’s coun- 
sel was ineffective for failing to procure the 
shooting victim’s medical records in that defen- 
dant failed to produce a witness who was able 
to testify as to how the medical records might 
have changed the outcome of the trial and 
because defendant failed to show that defen- 
dant’s counsel was ineffective for failing to 
properly prepare defendant to testify in that 
defendant presented no testimony on the issue. 
Gary v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 233 (Tenn. Crim. App. May 19, 
2022). 

Petitioner failed to show that counsel was 
deficient by failing to adequately meet and 
confer with him because the evidence did not 
preponderate against the post-conviction 
court’s findings that counsel met with peti- 
tioner on several occasions and that the 
amount of time counsel spent with him was 
sufficient in light of the evidence involved in the 
case; petitioner conceded knowing he could con- 
tact counsel by telephone to discuss his case but 
failed to do so except for one occasion. Leonard 
v. State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 25, 2022). 

Petitioner did not show a reasonable prob- 
ability that the outcome would have been dif- 
ferent had counsel objected to the prosecutor’s 
comments or preserved them as issues for his 
appeal because most of the comments were not 
improper, and those that were improper did not 
affect the verdict; to the extent petitioner at- 
tempted to challenge counsel’s failure to object 
to comments not addressed on direct appeal, he 
failed to question counsel about the specific 
comments to which he did not object. Leonard v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 25, 2022). 

Although petitioner testified that more time 
with counsel would have made him more com- 
fortable, he did not show how that additional 
comfort could have led to a different result at 
trial; thus, petitioner failed to establish any 
prejudice from counsel’s alleged failure to ad- 
equately meet and confer with him. Leonard v. 
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State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 25, 2022). 

Postconviction relief was properly denied be- 
cause petitioner failed to establish that he 
received ineffective assistance of counsel or 
that the State committed prosecutorial miscon- 
duct depriving him of his right to a fair trial. 
Colbert v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 265 (Tenn. Crim. App. June 13, 
2022). 

Petitioner failed to show ineffective assis- 
tance and he was not entitled to post-conviction 
relief; his mother testified at the post-convic- 
tion hearing that the victims were the initial 
aggressors, but one victim admitted as much in 
her trial testimony, and thus it could not be said 
that had counsel interviewed mother before — 
trial and called her as a defense witness, the 
result of the trial would have been different. 
Nolan v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 268 (Tenn. Crim. App. June 16, 
2022). | 

Petitioner failed to establish that counsel 
was deficient in representing him under an 
actual conflict of interest; there was no testi- 
mony that knowledge that the same affidavit 
was given to counsel by another defendant in 
another case prevented counsel from fully rep- 
resenting petitioner, and this information did 
not require counsel to choose one client over 
another. This proof only showed that counsel 
was on notice that the affidavit could be fake. 
Nolan v. State, — S.W.3d —,. 2022 Tenn. Crim. 
App. LEXIS 268 (Tenn. Crim. App. June 16, 
2022). 

Counsel chose not to impeach the victim 
because she provided favorable testimony to 
the theory of defense, that she was the primary 
aggressor; counsel’s performance was not defi- 
cient and petitioner was not entitled to post- 
conviction relief. Nolan v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 268 (Tenn. Crim. 
App. June 16, 2022). 

Counsel was not deficient for not hiring an 
investigator or a medical expert; counsel was 
prepared for trial, reviewed all the discovery, 
and crafted a reasonable trial strategy and 
petitioner was not entitled to post-conviction 
relief. Nolan v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 268 (Tenn. Crim. App. June 
16, 2022). 

Petitioner failed to present a particular a 
witness at the post-conviction evidentiary hear- 
ing and thus, he could not meet his burden of 
establishing deficiency of trial counsel or preju- 
dice to his case. Nolan v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 268 (Tenn. Crim. 
App. June 16, 2022). © 

Petitioner failed to show ineffective assis- 
tance and he was not entitled to post-conviction 
relief; while counsel could not recall what he 
told petitioner regarding his sentencing range, 
counsel was certain he relied on petitioner’s 
record and gave him an accurate assessment as 
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per his routine practice, he denied petitioner’s 
claim that he advised that eight years was the 
maximum sentence, and the post-conviction 
court accredited counsel’s testimony over peti- 
tioner’s. Nolan v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 268 (Tenn. Crim. App. 
June 16, 2022). 

Defendant was not entitled to post-conviction 
relief because defendant failed to establish 
clearly and convincingly that defense counsel 
performed deficiently as the accredited testi- 
mony of trial counsel and assistant trial coun- 
sel established that counsel repeatedly told 
defendant that a life sentence was a minimum 
of 52 years and that counsel advised defendant 
not to plead guilty to first degree murder. 
Therefore, defendant did not establish that 
counsel’s performance affected the outcome of 
the plea process. Moosman v. State, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 271 (Tenn. 
Crim. App. June 21, 2022). 

Defendant failed to establish that defense 
counsel failed to effectively negotiate a plea 
agreement on defendant’s behalf because the 
state made an offer that defendant did not 
immediately accept, defendant asked trial 
counsel close in time to the trial to approach the 
state about defendant accepting the previous 
offer, the prosecutor rescinded the offer on 
grounds that the offer included an illegal sen- 
tence, and no further negotiations took place 
because defendant did not ask trial counsel to 
make a specific counter offer. Russell v. State, 
— §8.W.3d —, 2022 Tenn. Crim. App. LEXIS 281 
(Tenn. Crim. App. June 23, 2022). 

Petitioner was properly denied postconvic- 
tion relief on his ineffective assistance of coun- 
sel claim because he failed to establish that 
trial counsel performed deficiently as counsel’s 
prior representation of a State witness did not 


alone give rise to an actual conflict of interest | 


under Tenn. Sup. Ct. R. Prof. Conduct 8, 
1.7(a)(2), and because petitioner did not call the 
witness at the evidentiary hearing to establish 
what other evidence trial counsel could have 
elicited with further cross-examination, he 
failed to show that he was prejudiced by coun- 
sel’s conduct. Williams v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 282 (Tenn. Crim. 
App. June 23, 2022). 

Defendant was not entitled to post-conviction 
relief because he did not prove by clear and 
convincing evidence that defendant received 
ineffective assistance of counsel when defen- 
dant alleged that trial counsel failed to prepare 
for trial adequately, failed to advise defendant 


about defendant’s case, failed to interview mul- | 


tiple witnesses, and failed to call a witness to 
testify as defendant failed to show that trial 
counsel’s performance was deficient or that 
defendant was prejudiced by any deficiency. 
Goodman v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 328 (Tenn. Crim. App. July 
14, 2022). 
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Defendant’s petition for post-conviction relief 
was improperly granted because the post-con- 
viction court did not make a finding that trial 
counsel was inadequately prepared for trial, 
but, rather, the post-conviction court, with the 
benefit of hindsight, concluded that counsel’s 
representation was unreasonable and ineffec- 
tive as he did not utilize the bullying evidence 
to argue reckless homicide, which constituted 
improper second-guessing of trial counsel’s suc- 
cessful strategy of procuring a conviction for 
the lesser included offense of second degree 
murder. Davis v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 340 (Tenn. Crim. App. 
July 20, 2022). 

Postconviction court did not err by denying 
the petition for postconviction relief because 
the record fully supported its findings and 
conclusions that petitioner was able to present 
his defense that he possessed the drugs strictly 
for personal use but the jury, by its verdict, 
obviously did not credit his testimony. There- 
fore, petitioner failed to show how any of his 
cited alleged deficiencies in trial counsel’s per- 
formance prejudiced the outcome of his case. 
Bates v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 341 (Tenn. Crim. App. July 20, 
2022). 

Post-conviction court properly denied peti- 
tioner postconviction relief because it found no 
evidence that trial counsel’s tactic, even if it 
were deficient, prejudiced petitioner and stated 
that it may have actually helped him slightly. 
Trial counsel testified that consolidating the 
indictments was a strategy decision. Williams 
v. State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 352 (Tenn. Crim. App. July 26, 2022). 

Defendant was not entitled to post-conviction 
relief because defendant failed to demonstrate 
by clear and convincing proof that defendant’s 
trial counsel provided ineffective assistance by 
not raising the trial court’s denial of counsel’s 
motion to withdraw as an issue in a motion for 
new trial and by not introducing exculpatory 
ballistics evidence. The denial of trial counsel’s 
motion to withdraw was raised in the motion 
for new trial, and trial counsel retained a 
ballistics expert who reached the same conclu- 
sion as the state’s expert. Simmons v: State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 367 
(Tenn. Crim. App. Aug. 10, 2022). 

Petitioner was not entitled to postconviction 
relief because, even if counsel performed defi- 
ciently in preparing petitioner for his trial 
testimony, that the exclusion of petitioner’s 
prior convictions would not have changed the 
outcome of the trial had been previously deter- 
mined, and, consequently, petitioner could not 
show that he was prejudiced by counsel’s ac- 
tions. Smith v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 383 (Tenn. Crim. App. Aug. 
23, 2022). 

Denial of postconviction relief was proper 
because petitioner failed to show that trial 
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counsel’s failure to file pre-trial motions was 
deficient or that such an alleged deficiency 
resulted in prejudice. Richardson v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 432 
(Tenn. Crim. App. Sept. 28, 2022). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
defendant received ineffective assistance of 
counsel when trial counsel did not object to the 
state of Tennessee’s presenting rebuttal testi- 
mony or to the trial court’s jury instruction 
regarding the testimony because defendant 
failed to prove that counsel was deficient or 
that defendant suffered prejudice as defendant 
presented no evidence, through defendant’s 
own testimony or otherwise, that such failure 
to object constituted ineffective assistance. 
Thomas v. State, — S.W.38d —, 2022 Tenn. 
Crim. App. LEXIS 474 (Tenn. Crim. App. Nov. 
2, 2022). 

Petitioner failed to show that a successful 
objection to the victim’s mother’s testimony 
would have led to a more favorable result 
because, although the post-conviction court 
found that trial counsel performed deficiently 
in not objecting to that testimony, the evidence 
preponderated against: the court’s findings, 
given the absence of proof that the lack of 
objection to that evidence was not a strategic 
decision. Russell v. State, — S.W.38d —, 2022 
Tenn. Crim. App. LEXIS 515 (Tenn. Crim. App. 
Nov. 30, 2022). 

Post-conviction court did not err in finding 
trial counsel was not ineffective because coun- 
sel did not “promise” that petitioner would 
testify as counsel said in voir dire but not in his 
opening statement that petitioner would tes- 
tify; and, without petitioner’s testimony at the 
hearing, the court was unable to evaluate 
whether counsel was ineffective in failing to 
call him as a witness. Russell v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 515 
(Tenn. Crim. App. Nov. 30, 2022). 

Post-conviction court did not err in finding 
trial counsel was not ineffective as counsel did 
not perform deficiently in failing to discover the 
mental health evidence in the short timeframe 
before the trial; co-counsel cross-examined the 
inmate witness; petitioner did not call co-coun- 
sel as a witness at the hearing; and petitioner 
did not identify a basis upon which the wit- 
ness’s testimony was inadmissible, aside from 
his late disclosure, which counsel addressed 
through a motion to continue. Russell v. State, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 515 
(Tenn. Crim. App. Nov. 30, 2022). 

Defendant was not entitled to post-conviction 
relief when defendant alleged claims of ineffec- 
tive assistance of counsel because defendant 
failed to prove by clear and convincing evidence 
that trial counsel was ineffective for failing to 
request that “White” jury instructions address- 
ing due process concerns apply to all of the 
victims and for utilizing an improper trial 
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strategy that the victims could not have be- 
lieved that the gun which was used by defen- 
dant was real. Winton v. State, — S.W.3d —, 
2023 Tenn. Crim. App. LEXIS 32 (Tenn. Crim. 
App. Jan. 26, 2023). 


7. Guilty Plea. 

Judgment of the post-conviction court was 
affirmed because at the guilty plea colloquy, the 
trial court thoroughly explained the offenses in 
each case and the effect of pleading guilty 
versus proceeding to trial. Smith v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 259 
(Tenn. Crim. App. June 10, 2022). 

Defendant’s petition for post-conviction relief 
was properly denied because, aside from a bare 
assertion that trial counsel’s communication 
left something to be desired, defendant did not 
actually offer any concrete instances of defi- 
cient performance; the record showed that trial 
counsel thoroughly reviewed the discovery ma- 
terials with defendant, including the surveil- 
lance video that captured the offenses, and fully 
apprised him of the nature of the charges 
against him; and counsel successfully utilized 
the facts of the case to negotiate a favorable 
plea agreement that allowed defendant to plead 
guilty to the lesser charge of aggravated rob- 
bery in exchange for a total effective sentence of 
10 years with an 85 percent release eligibility. 
Jordan v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 325 (Tenn. Crim. App. July 14, 
2022). 


9. Burden of Proof. 

Petitioner’s motion for post-conviction relief 
failed because his ineffective assistance of 
counsel claim alleging that plea counsel failed 
to give accurate advice as to the sex offender 
registry and community supervision for life 
requirements of his guilty plea was not success- 
ful as petitioner failed establish either that 
plea counsel was deficient, or that he was 
prejudiced by any alleged deficiency. Merritt v. 
State, — S.W3d —, 2022 Tenn. Crim. App. 
LEXIS 497 (Tenn. Crim. App. Nov. 8, 2022). 


10. Denial of Relief. 

Petitioner was not entitled to post-conviction 
relief because his testimony and that of trial 
counsel established that counsel knew of all the 
potential witnesses and that he had his inves- 
tigator interview each of them, but counsel was 
concerned that the jury would not find them to 
be credible witnesses. Further, the record es- 
tablished that trial counsel’s decision not to call 
the witnesses at trial was a strategic one made 
after adequate preparation and careful delib- 
eration. Levy v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 320 (Tenn. Crim. App. July 
14, 2022). 

In petitioner’s appeal of the denial of his 
petitions for post-conviction belief, petitioner 
failed to establish he was entitled to postcon- 
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viction relief under the statute because he 
could not show he was prejudiced by counsel’s 
failure to allow him to testify at the suppres- 
sion hearing. His testimony would not have 
changed court’s ruling as it was consistent with 
officer’s testimony pertaining consent to search. 
Merritt v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 437 (Tenn. Crim. App. Sept. 30, 
2022). 


28. Ineffective Assistance of Counsel. 

Petitioner was properly denied postconvic- 
tion relief because trial counsel was not ineffec- 
tive since the destroyed evidence did not in- 
criminate petitioner, was fully explored at trial 
through the testimonies of the bureau agent 
and the defense expert, and was not relied upon 
to sustain petitioner’s conviction on direct ap- 
peal. Petitioner confessed to digitally penetrat- 
ing the two-year-old victim. Carter v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 395 
(Tenn. Crim. App. Aug. 26, 2022). 

Petitioner was properly denied postconvic- 
tion relief because trial counsel was not ineffec- 
tive for failing to adequately investigate alter- 
native suspects and pursue alternate theories 
for how the sexual assault on the two-year-old 
could have occurred because petitioner admit- 
ted that he did not know the names of any 
potential suspects or have any physical proof of 
alternate perpetrators and the proof at trial 
established that no one other than petitioner 
was left alone with the victim during the time- 
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frame for when the injury occurred. Carter v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 395 (Tenn. Crim. App. Aug. 26, 2022). 

Petitioner was properly denied postconvic- 
tion relief because trial counsel, much to peti- 
tioner’s benefit, requested the court to use the 
law in effect at the time of the offense, and not 
the criminal savings statute, and thereby se- 
cured a lesser sentence for petitioner. Trial 
counsel’s strategy was reasonable. Carter v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 395 (Tenn. Crim. App. Aug. 26, 2022). 

In defendant’s appeal of the denial of his 
petition for post-conviction relief from his con- 
victions, defendant failed to prove, pursuant to 
the Tennessee Code Annotated, that his counsel 
provided ineffective assistance, in violation of 
U.S. Const. amend. VI and Tenn. Const. art. I, 
§ 9, because he failed to show that counsel was 
ineffective for not challenging inclusion of his 
photograph in a lineup implicating him in the 
crime. Woods v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 499 (Tenn. Crim. App. Nov. 
PP MANDAN 

Defendant was not entitled to post-conviction 
relief, per the code, based on ineffective assis- 
tance of counsel, because counsel did not violate 
defendant’s U.S. Const. amend VI rights by not 
requesting a speedy trial for attempted first 
degree murder, as defendant had not been 
indicted yet and counsel did not foresee victim’s 
death. Harris v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 543 (Tenn. Crim. App. Dec. 
16, 2022). 
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NOTES TO DECISIONS 


ANALYSIS 


3. Waiver. 
5. Previously Determined. 
13. Failure to Raise Question Previously. 


3. Waiver. | 

Because postconviction petitioner could have 
challenged the validity of the search warrant 
on direct appeal but failed to do so, he waived 
that claim for purposes of post-conviction relief. 
Moreover, having determined petitioner’s chal- 
lenge to the validity of the search warrant was 
waived, the legality of the initial entry to his 
motel room was not dispositive of the suppres- 
sion of evidence seized pursuant to the war- 
rant. Green v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 329 (Tenn. Crim. App. July 
15, 2022). 

Defendant waived issues because there was 
nothing in the appellate court’s reversal of 
post-conviction relief and reinstatement of the 
judgment of conviction to even remotely sug- 
gest that the appellate court intended to re- 


mand to the post-conviction court for a poten- 
tial reopening of the proof or _ for 
reconsideration of issues that defendant either 
failed to present at the evidentiary hearing, or 
that the post-conviction court denied after the 
hearing. Moody v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 418 (Tenn. Crim. App. 
Sept. 20, 2022). 


5. Previously Determined. 

Petitioner was not entitled to postconviction 
relief because, even if counsel performed defi- 
ciently in preparing petitioner for his trial 
testimony, the exclusion of petitioner’s prior 
convictions would not have changed the out- 
come of the trial had been previously deter- 
mined, and, consequently, petitioner could not 
show that he was prejudiced by counsel’s ac- 
tions. Smith v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 383 (Tenn. Crim. App. Aug. 
23, 2022). 


13. Failure to Raise Question Previously. 
Because the amended petition failed to allege 
issues concerning appellate counsel and, upon 
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being raised for the first time during the hear- 
ing, the petitioner failed to seek an additional 
amendment or continuance after the objection 
by the State, the omitted issue had to be con- 
sidered waived by the appellate court; accord- 
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ingly, the petitioner was not entitled to relief on 
this basis. Dodson v. State, — S.W.38d —, 2023 
Tenn. Crim. App. LEXIS 18 (Tenn. Crim. App. 
Jan. 17, 2023). . 


NOTES TO DECISIONS 


ANALYSIS 


Burden of Proof. 

Waiver of Ground for Relief. 
Ineffective Assistance of Counsel. 
: —Clear and Convincing Evidence. 
5. Effective Assistance of Counsel. 

6. Effect of Guilty Plea. 


3. Burden of Proof. 

Because the amended petition failed to allege 
issues concerning appellate counsel and, upon 
being raised for the first time during the hear- 
ing, the petitioner failed to seek an additional 
amendment or continuance after the objection 
by the State, the omitted issue had to be con- 
sidered waived by the appellate court; accord- 
ingly, the petitioner was not entitled to relief on 
this basis. Dodson v. State, — S.W.3d —, 2023 
Tenn. Crim. App. LEXIS 18 (Tenn. Crim. App. 
Jan. 17, 2023). 


5. Waiver of Ground for Relief. 

Defendant’s petition for post-conviction relief 
was properly denied because, aside from a bare 
assertion that trial counsel’s communication 
left something to be desired, defendant did not 
actually offer any concrete instances of defi- 
cient performance; the record showed that trial 
counsel thoroughly reviewed the discovery ma- 
terials with defendant, including the surveil- 
lance video that captured the offenses, and fully 
apprised him of the nature of the charges 
against him; and counsel successfully utilized 
the facts of the case to negotiate a favorable 
plea agreement that allowed defendant to plead 
guilty to the lesser charge of aggravated rob- 
bery in exchange for a total effective sentence of 
10 years with an 85 percent release eligibility. 
Jordan v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 325 (Tenn. Crim. App. July 14, 
2022). 


7. Ineffective Assistance of Counsel. 
Defendant failed to prove that defendant’s 
counsel provided ineffective assistance because 
defendant failed to show that defendant’s coun- 
sel was ineffective for failing to procure the 
shooting victim’s medical records in that defen- 
dant failed to produce a witness who was able 
to testify as to how the medical records might 
have changed the outcome of the trial and 


because defendant failed to show that defen- 
dant’s counsel was ineffective for failing to 
properly prepare defendant to testify in that 
defendant presented no testimony on the issue. 
Gary v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 233 (Tenn. Crim. App. May 19, 
2022). 

Petitioner did not show a reasonable prob- 
ability that the outcome would have been dif- 
ferent had counsel objected to the prosecutor’s 
comments or preserved them as issues for his 
appeal because most of the comments were not 
improper, and those that were improper did not 
affect the verdict; to the extent petitioner at- 
tempted to challenge counsel’s failure to object 
to comments not addressed on direct appeal, he 
failed to question counsel about the specific 
comments to which he did not object. Leonard v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 25, 2022). 

Petitioner failed to show that counsel was 
deficient by failing to adequately meet and 
confer with him because the evidence did not 
preponderate against the post-conviction 
court’s findings that counsel met with peti- 
tioner on several occasions and that the 
amount of time counsel spent with him was 
sufficient in light of the evidence involved in the 
case; petitioner conceded knowing he could con- 
tact counsel by telephone to discuss his case but 
failed to do so except for one occasion. Leonard 
v. State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 25, 2022). 

Although petitioner testified that more time 
with counsel would have made him more com- 
fortable, he did not show how that additional 
comfort could have led to a different result at 
trial; thus, petitioner failed to establish any 
prejudice from counsel’s alleged failure to ad- 
equately meet and confer with him. Leonard v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 25, 2022). 

Petitioner failed to show ineffective assis- 
tance and he was not entitled to post-conviction 
relief; while counsel could not recall what he 
told petitioner regarding his sentencing range, 
counsel was certain he relied on petitioner’s 
record and gave him an accurate assessment as 
per his routine practice, he denied petitioner’s 
claim that he advised that eight years was the 
maximum sentence, and the post-conviction 
court accredited counsel’s testimony over peti- 
tioner’s. Nolan v. State, — S.W3d —, 2022 
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Tenn. Crim. App. LEXIS 268 (Tenn. Crim. App. 
June 16, 2022). 

Petitioner failed to present a particular a 
witness at the post-conviction evidentiary hear- 
ing and thus, he could not meet his burden of 
establishing deficiency of trial counsel or preju- 
dice to his case. Nolan v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 268 (Tenn. Crim. 
App. June 16, 2022). 

Counsel chose not to impeach the victim 
because she provided favorable testimony to 
the theory of defense, that she was the primary 
aggressor; counsel’s performance was not defi- 
cient and petitioner was not entitled to post- 
conviction relief. Nolan v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 268 (Tenn. Crim. 
App. June 16, 2022). 

Petitioner failed to establish that counsel 
was deficient in representing him under an 
actual conflict of interest; there was not testi- 
mony that knowledge that the same affidavit 
was given to counsel by another defendant in 
another case prevented counsel from fully rep- 
resenting petitioner, and this information did 
not require counsel to choose one client over 
another. This proof only showed that counsel 
was on notice that the affidavit could be fake. 
Nolan v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 268 (Tenn. Crim. App. June 16, 
2022). 

Counsel was not deficient for not hiring an 
investigator or a medical expert; counsel was 
prepared for trial, reviewed all the discovery, 
and crafted a reasonable trial strategy and 
petitioner was not entitled to post-conviction 
relief. Nolan v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 268 (Tenn. Crim. App. June 
16, 2022). 

Petitioner failed to show ineffective assis- 
tance and he was not entitled to post-conviction 
relief; his mother testified at the post-convic- 
tion hearing that the victims were the initial 
aggressors, but one victim admitted as much in 
her trial testimony, and thus it could not be said 
that had counsel interviewed mother before 
trial and called her as a defense witness, the 
result of the trial would have been different. 
Nolan v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 268 (Tenn. Crim. App. June 16, 
2022). 

Defendant failed to establish that defense 
counsel failed to effectively negotiate a plea 
agreement on defendant’s behalf because the 
State of Tennessee made an offer that defen- 
dant did not immediately accept, defendant 
asked trial counsel close in time to the trial to 
approach the State about defendant accepting 
the previous offer, the prosecutor rescinded the 
offer on grounds that the offer included an 
illegal sentence, and no further negotiations 
took place because defendant did not ask trial 
counsel to make a specific counter offer. Russell 
v. State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 281 (Tenn. Crim. App. June 23, 2022). 
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Petition for postconviction relief was properly 
denied because petitioner failed to establish 
that he received ineffective assistance of coun- 
sel. There was no deficiency in trial counsel’s 
handling of the testimony of the drug agent 
regarding his familiarity with petitioner be- 
cause the State was limited to asking him if he 
was familiar with petitioner and was not per- 
mitted to question him as to how he was famil- 
iar with petitioner. Mitchell v. State, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 298 (Tenn. 
Crim. App. June 29, 2022). 

Postconviction relief petition was properly 
denied because petitioner failed to establish 
that he received ineffective assistance of coun- 
sel. He was not prejudiced by counsel failing to 
impeach the confidential informant (CI) with 
the second-degree murder conviction in addi- 
tion to his prior felony drug convictions because 
the case was overwhelming, the controlled buy 


-was recorded and surveilled by Drug Task 


Force agents, after the controlled buy, agents 
located five $20 bills on petitioner’s person that 
matched those marked by the drug agent, and 
the CI had $100 worth of cocaine. Mitchell v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 298 (Tenn. Crim. App. June 29, 2022). 

Postconviction court did not err by denying 
the petition for postconviction relief because 
petitioner did not prove that trial counsel was 
ineffective for failing to advise him to testify at 
trial in support of his claim of self-defense. 
Petitioner was able to get his claim of self- 
defense before the jury through his statement 
to the police, he received a second-degree mur- 
der conviction rather than first-degree, and he 
failed to prove that, had he testified, he would 
have been acquitted based on self-defense. 
Freeman v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 313 (Tenn. Crim. App. July 
12, 2022). 

Postconviction court properly determined 
that petitioner failed to show prejudice by trial 
counsel’s decision to have the medical witness 
testify before opening statements because the 
jury was properly instructed by the trial court, 
the jury heard opening statements immediately 
after the doctor’s testimony, and the proof 
against petitioner was overwhelming. Although 
it was a peculiar trial procedure situation, 
petitioner was not entitled to relief on the issue. 
Sherlin v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 317 (Tenn. Crim. App. July 13, 
2022). 

Postconviction court properly determined 
that petitioner failed to show prejudice by trial 
counsel’s failure to call a friend of petitioner as 
a witness. Because the friend did not testify 
that the victim abused petitioner prior to his 
death, her testimony would not have or could 
not have changed the outcome at trial as there 
was overwhelming evidence of petitioner’s guilt 
for second-degree murder and other evidence to 
suggest domestic abuse, including the testi- 
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mony of doctor. Sherlin v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 317 (Tenn. Crim. 
App. July 13, 2022). 

Petitioner was not entitled to post-conviction 
relief because his testimony and that of trial 
counsel established that counsel knew of all the 
potential witnesses and that he had his inves- 
tigator interview each of them, but counsel was 
concerned that the jury would not find them to 
be credible witnesses. Further, the record es- 
tablished that trial counsel’s decision not to call 
the witnesses at trial was a strategic one made 
after adequate preparation and careful delib- 
eration. Levy v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 320 (Tenn. Crim. App. July 
14, 2022). 

Petitioner was not entitled to postconviction 


relief because the search warrant affidavit was 


sufficient to establish probable cause for the 
search of the motel room even after any refer- 
ences to the officers’ observations upon entering 
the motel room were removed and, even if the 
officers’ initial entry was unconstitutional, the 
independent source doctrine applied. Petitioner 
did not show any prejudice from counsel’s fail- 
ure to challenge the validity of the search 
warrant on direct appeal because that claim 
would not have been meritorious. Green v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 329 (Tenn. Crim. App. July 15, 2022). 

Defendant’s petition for post-conviction relief 
was improperly granted because the post-con- 
viction court did not make a finding that trial 
counsel was inadequately prepared for trial, 
but, rather, the post-conviction court, with the 
benefit of hindsight, concluded that counsel’s 
representation was unreasonable and ineffec- 
tive as he did not utilize the bullying evidence 
to argue reckless homicide, which constituted 
improper second-guessing of trial counsel’s suc- 
cessful strategy of procuring a conviction for 
the lesser included offense of second degree 
murder. Davis v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 340 (Tenn. Crim. App. 
July:20)2022))i 

Defendant was not entitled to post-conviction 
relief because defendant failed to demonstrate 
by clear and convincing proof that defendant’s 
trial counsel provided ineffective assistance by 
not raising the trial court’s denial of counsel’s 
motion to withdraw as an issue in a motion for 
new trial and by not introducing exculpatory 
ballistics evidence. The denial of trial counsel’s 
motion to withdraw was raised in the motion 
for new trial, and trial counsel retained a 
ballistics expert who reached the same conclu- 
sion as the state’s expert. Simmons v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 367 
(Tenn. Crim. App. Aug. 10, 2022). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
defendant received ineffective assistance of 
counsel when trial counsel did not object to the 
state of Tennessee’s presenting rebuttal testi- 
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mony or to the trial court’s jury instruction 
regarding the testimony because defendant 
failed to prove that counsel was deficient or 
that defendant suffered prejudice as defendant 
presented no evidence, through defendant’s 
own testimony or otherwise, that such failure 
to object constituted ineffective assistance. 
Thomas v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 474 (Tenn. Crim. App. Nov. 
2, 2022): 

In defendant’s appeal of the denial of his 
petition for post-conviction relief from his con- 
victions, defendant failed to prove, pursuant to 
the Tennessee Code Annotated, that his counsel 
provided ineffective assistance, in violation of 
U.S. Const. amend. VI and Tenn. Const. art. I, 
§ 9, because he failed to show that counsel was 
ineffective for not challenging inclusion of his 
photograph in a lineup implicating him in the 
crime. Woods v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 499 (Tenn. Crim. App. Nov. 
2An2022): 

Petitioner failed to show that a successful 
objection to the victim’s mother’s testimony 
would have led to a more favorable result 
because, although the post-conviction court 
found that trial counsel performed deficiently 
in not objecting to that testimony, the evidence 
preponderated against the court’s findings, 
given the absence of proof that the lack of 
objection to that evidence was not a strategic 
decision. Russell v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 515 (Tenn. Crim. App. 
Nov. 30, 2022). 

Post-conviction court did not err in finding 
trial counsel was not ineffective because coun- 
sel did not “promise” that petitioner would 
testify as counsel said in voir dire but not in his 
opening statement that petitioner would tes- 
tify; and, without petitioner’s testimony at the 
hearing, the court was unable to evaluate 
whether counsel was ineffective in failing to 
call him as a witness. Russell v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 515 
(Tenn. Crim. App. Nov. 30, 2022). 

Post-conviction court did not err in finding 
trial counsel was not ineffective as counsel did 
not perform deficiently in failing to discover the 
mental health evidence in the short timeframe 
before the trial; co-counsel cross-examined the 
inmate witness; petitioner did not call co-coun- 
sel as a witness at the hearing; and petitioner 
did not identify a basis upon which the wit- 
ness’s testimony was inadmissible, aside from 
his late disclosure, which counsel addressed 
through a motion to continue. Russell v. State, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 515 
(Tenn. Crim. App. Nov. 30, 2022). 

Trial counsel’s hearing testimony reflected 
that he elected, in his professional judgment, to 
address delay in entry of the sentencing order 
by inquiring with the court about the delay in 
entry of the order and judgments; the record 
supported the post-conviction court’s determi- 
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nation that trial counsel was not deficient in 
addressing the delay in this manner, rather 
than by raising a due process claim. Flemming 
v. State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 534 (Tenn. Crim. App. Dec. 13, 2022). 


8. —Clear and Convincing Evidence. 

Record supported the denial of post-convic- 
tion relief on the ground petitioner was de- 
prived of the effective assistance of counsel 
because he failed to present any evidence sug- 
gesting a Fourth Amendment challenge to his 
statement to the police would have been sus- 
tained; the jury heard testimony from three 
witnesses, all of whom identified petitioner as 
the perpetrator, and thus, he could not show 
that the result of his trial would have been 
different given the overwhelming proof of his 
guilt. Phillips v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 597 (Tenn. Crim. App. Feb. 
26, 2021). ’ 

Defendant was not entitled to post-conviction 
relief because defendant failed to establish 
clearly and convincingly that defense counsel 
performed deficiently as the accredited testi- 
mony of trial counsel and assistant trial coun- 
sel established that counsel repeatedly told 
defendant that a life sentence was a minimum 
of 52 years and that counsel advised defendant 
not to plead guilty to first degree murder. 
Therefore, defendant did not establish that 
counsel’s performance affected the outcome of 
the plea process. Moosman v. State, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 271 (Tenn. 
Crim. App. June 21, 2022). 

Petitioner was properly denied postconvic- 
tion relief on his ineffective assistance of coun- 
sel claim because he failed to establish that 
trial counsel performed deficiently as counsel’s 
prior representation of a State witness did not 
alone give rise to an actual conflict of interests 
under Tenn. Sup. Ct. R. Prof. Conduct 8, 
1.7(a)(2), and because petitioner did not call the 
witness at the evidentiary hearing to establish 
what other evidence trial counsel could have 
elicited with further cross-examination, he 
failed to show that he was prejudiced by coun- 
sel’s conduct. Williams v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 282 (Tenn. Crim. 
App. June 23, 2022). 

Defendant was not entitled to post-conviction 
relief because he did not prove by clear and 
convincing evidence that defendant received 
ineffective assistance of counsel when defen- 
dant alleged that trial counsel failed to prepare 
for trial adequately, failed to advise defendant 
about defendant’s case, failed to interview mul- 
tiple witnesses, and failed to call a witness to 
testify as defendant failed to show that trial 
counsel’s performance was deficient or that 
defendant was prejudiced by any deficiency. 
Goodman v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 328 (Tenn. Crim. App. July 
14, 2022). 
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Defendant was not entitled to postconviction 
relief because defendant failed to prove by clear 
and convincing evidence that defendant was 
denied the effective assistance of counsel in 
violation of U.S. Const. amend. VI by defen- 
dant’s trial counsel failing to adequately visit 
defendant in jail prior to defendant’s guilty 
plea, or by defendant’s trial counsel failing to 
properly investigate defendant’s case. Further- 
more, the record supported the post-conviction 
court’s finding that defendant was not coerced 
into entering the best interest plea. Ford v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 457 (Tenn. Crim. App. Oct. 12, 2022). 

Defendant failed to prove that trial counsel 
provided ineffective assistance in defendant’s 
trial for the sale of cocaine because defendant 
failed to show that counsel was ineffective in 
investigating or communicating with defen- 
dant. Moreover, counsel made a reasonable 
strategic decision not to raise the defense of 
entrapment and defendant could not prove 
prejudice from the lack of the defense as there 
was not a reasonable probability that the de- 
fense would have been successful given defen- 
dant’s prior felonies involving the sale of drugs. 
Johnson v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 525 (Tenn. Crim. App. Dec. 
te 2022); 

Where the petitioner contended that he re- 
ceived ineffective assistance of counsel because 
counsel failed to request a limiting jury instruc- 
tion regarding the victim’s forensic examina- 
tion interview under the Constitution, peti- 
tioner was not entitled to relief because 
petitioner presented no evidence to support his 
assertion that trial counsel provided ineffective 
assistance in failing to request a limiting in- 
struction, and the record did not preponderate 
against the post-conviction court’s factual find- 
ings regarding the deficiency and prejudice 
prongs of petitioner’s ineffective assistance of 
counsel claim. Sharp v. State, — S.W.3d —, 
2023 Tenn. Crim. App. LEXIS 11 (Tenn. Crim. 
App. Jan. 9, 2023). 

Defendant was not entitled to post-conviction 
relief when defendant alleged claims of ineffec- 
tive assistance of counsel because defendant 
failed to prove by clear and convincing evidence 
that trial counsel was ineffective for failing to © 
request that “White” jury instructions address- 
ing due process concerns apply to all of the 
victims and for utilizing an improper trial 
strategy that the victims could not have be- 
lieved that the gun which was used by defen- 
dant was real. Winton v. State, — S.W.3d —, 
2023 Tenn. Crim. App. LEXIS 32 (Tenn. Crim. 
App. Jan. 26, 2023). 


15. Effective Assistance of Counsel. 
Post-conviction court did not err by denying 
defendant’s petition for relief. His trial counsel 
was not ineffective for failing to request a 
continuance when defendant’s sentencing hear- 
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ing was scheduled to occur on Martin Luther 
King, Jr. Day, because he did not show that the 
trial court would have imposed a different sen- 
tence on another day. Simpson v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 290 
(Tenn. Crim. App. June 28, 2022). 

Post-conviction court properly denied peti- 
tioner’s petition for post-conviction relief be- 
cause counsel was not ineffective for failing to 
present an adequate defense, or failing to pres- 
ent expert witnesses or alibi witnesses, since 
counsel testified that he was well prepared for 
trial and had met with petitioner numerous 
times. Petitioner’s failure to present at the 
post-conviction hearing the witnesses whose 
testimony he claimed would have changed the 
outcome of his trial dictated that he fell short of 
proving the required standard of prejudice. 
Price v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 349 (Tenn. Crim. App. July 25, 
2022). 

Post-conviction court properly denied peti- 
tioner postconviction relief because it found no 
evidence that trial counsel’s tactic, even if it 
were deficient, prejudiced petitioner and stated 
that it may have actually helped him slightly. 
Trial counsel testified that consolidating the 
indictments was a strategy decision. Williams 
v. State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 352 (Tenn. Crim. App. July 26, 2022). 

Although postconviction relief petitioner 
claimed that lead counsel should have filed a 
motion to redact statements by his mother 
made during jail phone calls referring to a gun, 
the post-conviction court properly found that 
prior counsel filed the proper pretrial motions 
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relating to the jail phone calls and lead counsel 
contemporaneously objected to the phone calls 
and requested that the reference to the “stolen 
firearm” be redacted. Dobson v. State, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 420 (Tenn. 
Crim. App. Sept. 21, 2022). 

Petitioner’s motion for postconviction relief 
was properly denied because testimony of peti- 
tioner’s aunt would likely have harmed peti- 
tioner’s case and thus, lead counsel was not 
deficient for not calling her. Further, lead coun- 
sel had made strategic decisions not to call 
other witnesses suggested by petitioner be- 
cause their testimony would also have been 
detrimental to his case. Dobson v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 420 
(Tenn. Crim. App. Sept. 21, 2022). 

Trial counsel made an informed decision not 
to move for a continuance and advised the trial 
court of the petitioner’s condition; petitioner 
failed to establish that his nausea or becoming 
vomitous on the second day of trial equated to 
incompetence to stand trial, and because he 
failed to establish deficient performance or 
prejudice arising therefrom, he was not entitled 
to relief. Dodson v. State, — S.W.38d —, 2023 
Tenn. Crim. App. LEXIS 18 (Tenn. Crim. App. 
Jan. 17, 2023). 


16. Effect of Guilty Plea. 

Judgment of the post-conviction court was 
affirmed because at the guilty plea colloquy, the 
trial court thoroughly explained the offenses in 
each case and the effect of pleading guilty 
versus proceeding to trial. Smith v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 259 
(Tenn. Crim, App. June 10, 2022). 


40-30-111. Final disposition of petitions — Compliance reports. 


NOTES TO DECISIONS 


ANALYSIS 


3. Findings of Fact. 
4. Failure to Make Findings. 


3. Findings of Fact. 

Although the post-conviction court found 
that trial counsel brought up every issue that 
should have been brought up and objected to 
everything that should been objected to, the 
post-conviction court’s order did not meet the 
requirements of T.C.A. § 40-30-111(b) because 
the post-conviction court failed to make suffi- 
cient findings of fact and conclusions of law 
with regard to petitioner’s specific grounds for 


relief. Watison v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 523 (Tenn. Crim. App. 
Dec. 6, 2022). 


4, Failure to Make Findings. 

Post-conviction court erred by denying peti- 
tioner’s ineffective assistance of trial counsel 
claims by failing to make findings of fact and 
conclusions of law as to all of petitioner’s inef- 
fective assistance of counsel claims, as required 
by the statute, his claim that counsel had failed 
to object to hearsay, in particular. Felts v. State, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 231 
(Tenn. Crim. App. May 19, 2022). 
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NOTES TO DECISIONS 


7. Motion Denied. 

Petitioner failed to comply with the statutory 
requirements for seeking discretionary review of 
the denial of motion to reopen the post-conviction 
petition. The notice of appeal filed by the peti- 


tioner did not substantially comply with the pro- 
cedural requirements and it was insufficient to 
vest this court with jurisdiction. Carter v. State, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 530 
(Tenn. Crim. App. Dec. 9, 2022). 


Part 3 PostConviction DNA Anatysis Act or 2001 


40-30-303. Petition requesting analysis. 


NOTES TO DECISIONS 


1. Analysis not Warranted. 

Post-conviction court properly exercised its 
discretion in summarily dismissing the petition 
under the Post-Conviction DNA Analysis Act of 
2001 because additional DNA testing of differ- 
ent human remains would not have under- 
mined the DNA results already obtained; the 


identity of the victim was not in question at 
trial, since the codefendant admitted to killing 
the victim, and overwhelming evidence estab- 
lished that petitioner ordered him to commit 
the killing. Allen v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 483 (Tenn. Crim. App. 
Nov. 8, 2022). 


40-30-304. Court order if probable that exculpatory results would not 
have resulted in prosecution or conviction. | 


NOTES TO DECISIONS 


ANALYSIS 


ik Analysis not Warranted. 
3. Petition Properly Denied. 


1. Analysis not Warranted. 

Post-conviction court properly exercised its dis- 
cretion in summarily dismissing the petition un- 
der the Post-Conviction DNA Analysis Act of 2001 
because additional DNA testing of different hu- 
man remains would not have undermined the 
DNA results already obtained; the identity of the 
victim was not in question at trial, since the 
codefendant admitted to killing the victim, and 


overwhelming evidence established that peti- 
tioner ordered him to commit the killing. Allen v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 483 (Tenn. Crim. App. Nov. 8, 2022). 


3. Petition Properly Denied. 

The post-conviction court properly dismissed 
defendant’s petition for post-conviction relief re- 
questing DNA analysis because defendant failed 
to demonstrate a reasonable probability that he 
would not have been prosecuted or convicted if 
exculpatory results had been obtained through 
DNA analysis under the code. State v. Watkins, 
—§.W.3d —, 2022 Tenn. Crim. App. LEXIS 504 
(Tenn. Crim. App. Nov. 23, 2022). 


Part 4 Post-ConvictTIoNn FINGERPRINT ANALYSIS Act oF 2021 


40-30-404. Court order if probable that exculpatory results would not 
have resulted in prosecution or conviction. 


NOTES TO DECISIONS 


ANALYSIS 


0.5. Testing Properly Denied. 
1. Petition Denied. 


0.5. Testing Properly Denied. 

No DNA or fingerprint evidence was found at 
the crime scene because heat and water de- 
stroyed it, and because the crime scene was 
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previously examined for fingerprint evidence 
and none was found, petitioner was not entitled 
to fingerprint analysis; the court summarily 
dismissed the petition after the court’s review 
of the record and its determination that there 
was no reasonable probability that the peti- 
tioner would not have been prosecuted or con- 
victed if exculpatory results had been obtained 
through fingerprint analysis. Garner v. State, 
— $.W.3d —, 2023 Tenn. Crim. App. LEXIS 9 
(Tenn. Crim. App. Jan. 12, 2023). 


1. Petition Denied. 
Postconviction court did not abuse its discre- 
tion by summarily dismissing the postconvic- 
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tion relief petition after finding that petitioner 
had not established any of the required statu- 
tory factors and that he would likewise be 
unable to do so at a subsequent hearing. Addi- 
tional fingerprint analysis would not have dem- 
onstrated petitioner’s innocence because of the 
overwhelming evidence that led to his convic- 
tion, despite the absence of petitioner’s prints 
on the murder weapon and, even if the palm 
print matched the print of petitioner’s father, it 
would not have demonstrated petitioner’s inno- 
cence. Barnes v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 438 (Tenn. Crim. App. Sept. 
30, 2022). 


40-30-405. Court order if probable that results would have resulted in 
a more favorable verdict or sentence. 


NOTES TO DECISIONS 


3. Testing Properly Denied. 

Court properly denied petitioner’s request for 
fingerprint testing because the most favorable 
outcome would be that petitioner’s fingerprints 
would not be on any of the items, but the 
absence of his fingerprints, however would not 
undermine confidence in the outcome because 
there was ample evidence to convict petitioner. 
Johnson v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 275 (Tenn. Crim. App. June 
237 2022), 

No DNA or fingerprint evidence was found at 
the crime scene because heat and water de- 


stroyed it, and because the crime scene was 
previously examined for fingerprint evidence 
and none was found, petitioner was not entitled 
to fingerprint analysis; the court summarily 
dismissed the petition after the court’s review 
of the record and its determination that there 
was no reasonable probability that the peti- 
tioner would not have been prosecuted or con- 
victed if exculpatory results had been obtained 
through fingerprint analysis. Garner v. State, 
— §$.W.3d —, 2023 Tenn. Crim. App. LEXIS 9 
(Tenn. Crim. App. Jan. 12, 2023). 


CHAPTER 33 
FORFEITURES 


Part 2 FORFEITURE PROCEDURES GENERALLY 


40-33-213. Appeals — Venue. 


NOTES TO DECISIONS 


2 Jurisdiction. 

Because the lack of sufficient findings of fact 
and conclusion of law did not affect the finality 
of the order, the chancery court had subject 
matter jurisdiction to adjudicate the Depart- 
ment of Safety and Homeland Security’s (De- 
partment) petition. The administrative order 


was final and the administrative judge resolved 
the outstanding issues in the forfeiture pro- 
ceeding, either explicitly or implicitly, when it 
ordered the Department to return the seized 
property. Oliver v. Tenn. Dep’t of Safety & 
Homeland Sec., — S.W.3d —, 2022 Tenn. App. 
LEXIS 427 (Tenn. Ct. App. Nov. 4, 2022). 
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40-33-215. Cause of action against seizing authority in cases of bad 


faith. 


NOTES TO DECISIONS 


5. Prevailing Party. 

In view of the holdings in Augustin I and 
Augustin II, and the denial of certiorari in 
Augustin II, there was no further avenue for 
appellant to seek review of the forfeiture; as 
such, the appellate court’s holdings in Augustin 
I and Augustin II were final, and appellant 
could not qualify as a person who prevailed in 


an action against a seizing agency. Because 
appellant was not a prevailing party, he did not 
meet the threshold requirement for recoup- 
ment of his attorney’s fees, costs, or damages 
under this statute. Augustin v. Bradley Cnty. 
Sheriffs Office, — S.W.3d —, 2022 Tenn. App. 
LEXIS 446 (Tenn. Ct. App. Nov. 21, 2022). 


CHAPTER 35 | 
TENNESSEE CRIMINAL SENTENCING REFORM ACT OF 1989 


Part 1 GENERAL PROVISIONS 


40-35-102. Purpose of chapter. 


NOTES TO DECISIONS 


ANALYSIS 


12. Consecutive Sentences. 

14. Denial of Alternative Sentencing Af- 
firmed. 

15. Sentence Upheld. 

17. Denial of Probation Affirmed. 

18. Defendant Not Favorable Candidate. 


12. Consecutive Sentences. 

Appellate counsel was not ineffective for fail- 
ing to challenge a sentence as excessive on 
direct appeal because the trial court made 
extensive findings as to a record of violent 
offenses deserving consecutive sentences based 
on statutory findings. Johnson v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 601 
(Tenn. Crim. App. May 20, 2021). 

Trial court did not err in determining that 
defendant qualified as an offender whose record 
of criminal activity was extensive and in impos- 
ing partial consecutive sentencing because it 
sufficiently articulated its reasons for ordering 
consecutive sentences in accordance with the 
purposes and principles of sentencing; defen- 
dant possessed a large amount of child pornog- 
raphy involving multiple different minors and 
multiple sex acts, and he admittedly shared or 
traded child pornography with others. State v. 
Perry, — S.W.3d —, 2022 Tenn. LEXIS 421 
(Tenn. Dec. 9, 2022). 


14. Denial of Alternative Sentencing Af- 
firmed. 

Defendant was properly denied alternative 

sentencing because he was not eligible to be 


considered as a favorable candidate for alterna- 
tive sentencing as he pled guilty and agreed to 
be sentenced as a Range II offender; regardless, 
the trial court did not abuse its discretion in 
denying probation and sentencing defendant to 
confinement because it expressly considered 
the statutory factors and the sentencing prin- 
ciples, and the record showed the trial court 
determined that confinement was necessary to 
avoid depreciating the seriousness of the of- 
fense and due to defendant’s lack of potential 
for rehabilitation. State v. Still, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 453 (Tenn. Crim. 
App. Oct. 11, 2022). 

Principles of sentencing supported the trial 
court’s decision to order the sentence to be 
served in confinement because defendant’s ex- 
tensive criminal record and his inability to 
comply with the rules of probation did not 
weigh in favor of an alternative sentence. Al- 
though defendant would be eligible for an alter- 
native sentence after serving 150 consecutive 
days in the county jail for fourth offense driving 
while under the influence, he failed to establish 
his suitability for probation. State v. Blackwell, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 494 
(Tenn. Crim. App. Nov. 15, 2022). 

Trial court did not err by denying defendant’s 
request for an alternative sentence because he 
had been convicted of two Class B felonies, and 
confinement was necessary because of defen- 
dant’s long history of criminal conduct, to avoid 
depreciating the seriousness of the drug deal- 
ing offenses, less restrictive measures had fre- 
quently been applied unsuccessfully to defen- 
dant, and he was high-risk for reoffending 
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given his extensive history of failing to comply 
with community release. State v. Stinnett, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 536 
(Tenn. Crim. App. Dec. 15, 2022). 


15. Sentence Upheld. 

Trial court did not abuse its discretion in 
sentencing defendant to split confinement for 
theft of property; trial court considered the 
principles of sentencing and determined that 
the seriousness of the offense and the need to 
deter other computer specialists from commit- 
ting similar offenses merited a sentence of split 
confinement. Although defendant was eligible 
for community corrections, trial court did not 
abuse its discretion in denying such. State v. 
Cowles, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 255 (Tenn. Crim. App. June 9, 2022). 

Even though the trial court committed errors 
in its determinations regarding the application 
of two enhancement factors, the sentences im- 
posed were within the statutory range and 
consistent with the purposes and principles of 
sentencing and, accordingly there was no abuse 
of discretion. State v. Claiborne, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 302 (Tenn. Crim. 
App. June 30, 2022). 

Trial court did not err in not imposing a 
sentence of split confinement because, although 
defendant was a standard offender, his convic- 
tion of facilitation of attempted first degree 
_ premeditated murder was a Class B felony and 
thus, he was not considered to be a favorable 
candidate for alternative sentencing. State v. 
White-Mccray, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 334 (Tenn. Crim. App. July 18, 
2022). 

Trial court did not abuse the court’s discre- 
tion by ordering a within-range sentence for 
defendant’s drug related offenses because the 
court considered the evidence presented at trial 
and sentencing, the presentence report, defen- 
dant’s criminal history, defendant’s letter to the 
court, counsel’s arguments, and defendant’s 
potential for rehabilitation and drug treatment. 
The court also reviewed the statistical informa- 
tion regarding sentencing practices for the of- 
fenses and properly applied the statutory pur- 
poses and principles of sentencing. State v. 
Stinson, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 427 (Tenn. Crim. App. Sept. 27, 2022). 

Defendant’s 25-year sentence for a second 
degree murder conviction was proper as the 
trial court found a clear break in the altercation 
during which defendant made a separate deci- 
sion to attack the victim; the trial court found 
that defendant’s actions went beyond a know- 
ing killing and that she intentionally stabbed 
the victim in the throat in an effort to kill him; 
and defendant did not act afraid and did not 
panic after the stabbing but was celebrating 
what she had just accomplished by laughing, 
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mocking, and challenging others. State v. Ham- 
ilton, — S.W.38d —, 2022 Tenn. Crim. App. 
LEXIS 431 (Tenn. Crim. App. Sept. 28, 2022). 
Trial court did not abuse its discretion by 
fully revoking defendant’s probation and order- 
ing defendant to serve the balance of her sen- 
tence in confinement because, with respect to 
defendant’s new criminal conduct, the trial 
court found that defendant committed three 
separate criminal offenses and that one of the 
offenses was a felony; she had failed to report to 
her probation officer from July 3, 2018, through 
her arrest on November 29, 2021 - a period of 
more than three years; and she had twice 
violated the conditions of her probation before 
committing the instant violations. State v. Ev- 
erett, — S.W3d —, 2022 Tenn. Crim. App. 
LEXIS 479 (Tenn. Crim. App. Nov. 3, 2022). 


17. Denial of Probation Affirmed. 

Where defendant was convicted of observa- 
tion without consent involving an eight-year- 
old female victim, the trial court did not err by 
denying his request for probation under T.C.A. 
§ 40-35-103 and imposing sentence of confine- 
ment because he had been in women’s rest- 
rooms numerous times and was obsessed with 
watching them. He was unable to control his 
urges despite hating his actions; defendant’s 
past conduct and his moderate risk level to 
reoffend reflected poorly on his amenability to 
correction. State v. Donton, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 399 (Tenn. Crim. App. 
Aug. 31, 2022). : 

Court did not abuse its discretion by denying 
defendant’s request for alternative sentencing 
because defendant’s numerous prior convic- 
tions were evidence that defendant was not a 
favorable candidate for alternative sentencing; 
the record demonstrated that the trial court 
carefully considered all of the evidence, the 


statutory enhancement and mitigating factors, 


and the purposes and principles of sentencing 
before rejecting defendant’s request for an al- 
ternative sentence. State v. Szostak, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 509 (Tenn. 
Crim. App. Nov. 29, 2022). 


18. Defendant Not Favorable Candidate. 

Where defendant pled guilty to nine counts of 
sexual exploitation of a minor by electronic 
means based on his conduct of sending pictures 
of himself exposing his sexual organ to minors 
and touching a student’s back with his sexual 
organ, he received an effective sixteen-year 
sentence in confinement. Because eight of de- 
fendant’s convictions were class B felonies, the 
trial court did not err by denying alternative 
sentencing; and his crimes were offensive and 
reprehensible. State v. Richmond, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 422 (Tenn. Crim. 
App. Sept. 22, 2022). 
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NOTES TO DECISIONS 


ANALYSIS 


dh Lack of Potential for Rehabilitation. 

ot Seriousness of Offense. 

5 Measures Less Restrictive Than Confine- 
ment Unsuccessful. 

6. Consecutive Sentences. 

10. Proper Sentencing Considerations. 

11. Sentence Upheld on Appeal. 

13. Denial of Probation Affirmed. 

15. Denial of Alternative Sentencing Af- 
firmed. 

16. Sentence Upheld. 


2. Lack of Potential for Rehabilitation. 

When a trial court found that defendant 
violated the terms of probation by incurring 
new criminal charges while on probation that 
were very similar to, if not almost identical to, 
the criminal offenses to which defendant had 
pleaded guilty and was serving a probated 
sentence, the court did not err by ordering 
defendant to serve the balance of defendant’s 
sentence as originally entered because defen- 
dant demonstrated that defendant could not or 
would not comply with the first rule of proba- 
tion and showed a lack of potential for rehabili- 
tation. State v. Daniel, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 451 (Tenn. Crim. App. Oet. 
11, 2022). 


3. Seriousness of Offense. 

Court properly imposed incarceration be- 
cause the victim’s injuries were “grievous” and 
far beyond those necessary to constitute an 


aggravated assault, the victim suffered injuries . 


so significant that his physicians recommended 
he apply for Social Security Disability, he was 
left unable to communicate, and was confined 
to a wheelchair. State v. Shaw, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 391 (Tenn. Crim. 
App. Aug. 25, 2022). . 

On a conviction for second-degree murder, 
although defendant was eligible for probation, 
the court denied probation because when con- 
sidering that the victim was shot four times 
and once in the back, confinement was neces- 
sary to avoid depreciating the seriousness of 
the offense. State v. Phillips, —S.W.3d —, 2023 
Tenn. Crim. App. LEXIS 30 (Tenn. Crim. App. 
Jan. 27, 2023). 


5. Measures Less Restrictive Than Con- 
finement Unsuccessful. 

Record supported the trial court’s imposition 
of the original sentence for theft of property 
because, inter alia, defendant had violated his 
misdemeanor probation on three occasions in- 
dicating that measures less restrictive than 


confinement were unsuccessful for defendant 
and reflected poorly on defendant’s potential for 
rehabilitation. State v. Walden, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 540 (Tenn. Crim. 
App. Dec. 16, 2022). 


6. Consecutive Sentences. 

Appellate counsel was not ineffective for fail- 
ing to challenge a sentence as excessive on 
direct appeal because the trial court made 
extensive findings as to a record of violent 
offenses deserving consecutive sentences based 
on statutory findings. Johnson v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 601 
(Tenn. Crim. App. May 20, 2021). 

Trial court did not err in determining that 
defendant qualified as an offender whose record 
of criminal activity was extensive and in impos- 
ing partial consecutive sentencing because it 
sufficiently articulated its reasons for ordering 
consecutive sentences in accordance with the 
purposes and principles of sentencing; defen- 
dant possessed a large amount of child pornog- 
raphy involving multiple different minors and 
multiple sex acts, and he admittedly shared or 
traded child pornography with others. State v. 
Perry, — S.W.3d —, 2022.Tenn. LEXIS 421 
(Tenn. Dec. 9, 2022). 


10. Proper Sentencing Considerations. 

Violent or threatening behavior language in 
Wood v. State was merely dicta and described 
how the court determined the appropriate sen- 
tence in that particular case; the Wood court 
did not create an additional .requirement of 
proof that the offending party engaged in vio- 
lent or threatening behavior as part of his 
contemptuous acts in determining the least 
severe measure of punishment to achieve the 
sentence imposed. Saleh v. Pratt, — S.W.3d —, 
2022 Tenn. App. LEXIS 191 (Tenn. Ct. App. 
May 17, 2022). 

Trial court did not abuse its discretion in 
imposing a within-range sentence of 20 years 
for the continuous sexual abuse of a child 
conviction because it considered the evidence, 
the presentence report and the principles of 
sentencing. Without specifically finding the 
abuse of the public trust sentencing enhance- 
ment factor applied, the trial court stated that 
defendant was a longtime family friend of the 
father, in a position of private trust, and that he 
used his position to sexually abuse the victim. 
State v. Hinson, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 252 (Tenn. Crim. App. June 3, 
2022). 

Revocation of defendant’s probation was 
proper because defendant violated the rules of 
his probation by selling drugs and possessing a 
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gun. Moreover, it was lavishly clear that mea- 
sures less restrictive than confinement had 
recently been applied unsuccessfully to defen- 
dant such that incarceration was appropriate, 
supporting the trial court’s decision to order 
defendant to serve his entire sentence. State v. 
McCaig, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 261 (Tenn. Crim. App. June 10, 2022). 
Trial court did not err by imposing consecu- 


tive sentences because it found that defendant _ 


was a professional criminal who had knowingly 
devoted his life to criminal acts as a major 
source of livelihood and that he was an offender 
whose record of criminal activity was extensive, 
noting the multiple judgments of convictions 
that had been entered at the sentencing hear- 
ing reflecting defendant’s criminal history. 
Based upon defendant’s criminal history of 
drugs, theft, and violations of the conditions of 
his release, the overall sentence was reason- 
ably related to the severity of the offenses 
involved. State v. Dawson, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 270 (Tenn. Crim. App. 
June 21, 2022). 


11. Sentence Upheld on Appeal. 

Defendant’s sentences were proper and not 
excessive because, with two enhancement fac- 
tors and no mitigating factors, there was no 
abuse of discretion in imposing a within-range 
sentence of four years on each count of unlawful 
possession of a firearm by a convicted felon and 
evading arrest. State v. Palmer, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 221 (Tenn. Crim. 
App. May 138, 2022). 

Trial court was not required to make further 
specific findings because the trial court found 
that all three considerations in T.C.A. § 40-35- 
103(1) applied and the defendant did not con- 
test the trial court’s findings regarding § 40- 
35-103(1)(A) and (C). Regarding § 40-35- 
103(1)(B), the trial court found that both the 
need for deterrence and the seriousness of the 
offenses also warranted confinement. State v. 
White-Mccray, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 334 (Tenn. Crim. App. July 18, 
2022). 

Trial court did not abuse its discretion in 
sentencing defendant to nine years’ imprison- 
ment for aggravated kidnapping; the trial court 
made specific findings crediting the testimony 
of the victim’s son regarding defendant’s prior 
domestic abuse and violence and made findings 
regarding the applicable enhancement and 
mitigating factors based upon the evidence 
from the trial and the sentencing hearing. 
State v. Cochran, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 546 (Tenn. Crim. App. Dec. 
27%.2022); 


13. Denial of Probation Affirmed. 

Where defendant was convicted of observa- 
tion without consent involving an eight-year- 
old female victim, the trial court did not err by 
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denying his request for probation under T.C.A. 
§ 40-35-103 and imposing sentence of confine- 
ment because he had been in women’s rest- 
rooms numerous times and was obsessed with 
watching them. He was unable to control his 
urges despite hating his actions; defendant’s 
past conduct and his moderate risk level to 
reoffend reflected poorly on his amenability to 
correction. State v. Donton, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 399 (Tenn. Crim. App. 
Aug. 31, 2022). 

Defendant was properly denied alternative 
sentencing because he was not eligible to be 


considered as a favorable candidate for alterna- 


tive sentencing as he pled guilty and agreed to 
be sentenced.as a Range II offender; regardless, 
the trial court did not abuse its discretion in 
denying probation and sentencing defendant to 
confinement because it expressly considered 
the statutory factors and the sentencing prin- 
ciples, and the record showed the trial court 
determined that confinement was necessary to 
avoid depreciating the seriousness of the of- 
fense and due to defendant’s lack of potential 
for rehabilitation. State v. Still, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 453 (Tenn. Crim. 
App. Oct. 11, 2022). 

It was clear from the record that defendant 
could not or would not comply with the rules of 
probation because he had an extensive criminal 
record and had shown a lack of potential for his 
rehabilitation. Thus, there was substantial evi- 
dence to commence the execution of the judg- 
ment as originally entered. State v. Blackwell, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 494 
(Tenn. Crim. App. Nov. 15, 2022). 

Court did not abuse its discretion by denying 
defendant’s request for alternative sentencing 
because defendant's numerous prior convic- 
tions were evidence that defendant was not a 
favorable candidate for alternative sentencing; 
the record demonstrated that the trial court 
carefully considered all of the evidence, the 
statutory enhancement and mitigating factors, 
and the purposes and principles of sentencing 
before rejecting defendant’s request for an al- 
ternative sentence. State v. Szostak, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 509 (Tenn. 
Crim. App. Nov. 29, 2022). 


15. Denial of Alternative Sentencing Af- 
firmed. 

Record supported the trial court’s denial of 
alternative sentencing because defendant’s re- 
peated commission of similar offenses weighed 
against his amenability to correction and his 
position of trust against victims he befriended 
through church supported a finding that con- 
finement was necessary to avoid depreciating 
the seriousness of the offense. Further, he was 
less than forthcoming about the offenses, dem- 
onstrating a failure to take responsibility for 
his actions and a lack of candor. State v. Clai- 
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borne, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 302 (Tenn. Crim. App. June 30, 2022). 

Where defendant pled guilty to nine counts of 
sexual exploitation of a minor by electronic 
means based on his conduct of sending pictures 
of himself exposing his sexual organ to minors 
and touching a student’s back with his sexual 
organ, he received an effective sixteen-year 
sentence in confinement. Because eight of de- 
fendant’s convictions were class B felonies, the 
trial court did not err by denying alternative 
sentencing; and his crimes were offensive and 
reprehensible. State v. Richmond, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 422 (Tenn. Crim. 
App. Sept. 22, 2022). | 

Principles of sentencing supported the trial 
court’s decision to order the sentence to be 
served in confinement because defendant’s ex- 
tensive criminal record and his inability to 
comply with the rules of probation did not 
weigh in favor of an alternative sentence. Al- 
though defendant would be eligible for an alter- 
native sentence after serving 150 consecutive 
days in the county jail for fourth offense driving 
while under the influence, he failed to establish 
his suitability for probation. State v. Blackwell, 
— §$.W.3d —, 2022 Tenn. Crim. App. LEXIS 494 
(Tenn. Crim. App. Nov. 15, 2022). 


16. Sentence Upheld. 


Trial court did not abuse its discretion in -° 


sentencing defendant to split confinement for 
theft of property; trial court considered the 
principles of sentencing and determined that 
the seriousness of the offense and the need to 
deter other computer specialists from commit- 
ting similar offenses merited a sentence of split 
confinement. Although defendant was eligible 
for community corrections, trial court did not 
abuse its discretion in denying such. State v. 
Cowles, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 255 (Tenn. Crim. App. June 9, 2022). 
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Record supported the trial court’s determina- 
tion that confinement was necessary to avoid 
depreciating the seriousness of defendant’s as- 
sault offense as the trial court carefully consid- 
ered defendant’s amenability to correction, the 
circumstances of the offense, defendant’s crimi- 
nal record, defendant’s social history, defen- 
dant’s physical and mental health, and the 
deterrence value to defendant and others be- 
fore imposing a sentence in confinement. State 
v. Erwin, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 376 (Tenn. Crim. App. Aug. 15, 2022). 

Defendant’s 25-year sentence for a second 
degree murder conviction was proper as the 
trial court found a clear break in the altercation 
during which defendant made a separate deci- 
sion to attack the victim; the trial court found 
that defendant’s actions went beyond a know- 
ing killing and that she intentionally stabbed 
the victim in the throat in an effort to kill him; 
and defendant did not act afraid and did not 
panic after the stabbing but was celebrating 
what she had just accomplished by laughing, 
mocking, and challenging others. State v. Ham- 
ilton, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 431 (Tenn. Crim. App. Sept. 28, 2022). 

Trial court did not abuse its discretion by 
fully revoking defendant’s probation and order- 
ing defendant to serve the balance of her sen- 
tence in confinement because, with respect to 
defendant’s new. criminal conduct, the trial 
court found that defendant committed three 
separate criminal offenses and that one of the 
offenses was a felony; she had failed to report to 
her probation officer from July 3, 2018, through 
her arrest on November 29, 2021 - a period of 
more than three years; and. she had twice 
violated the conditions of her probation before 
committing the instant violations. State v. Ev- 
erett, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 479 (Tenn. Crim. App. Nov. 3, 2022). 


NOTES TO DECISIONS 


5. Split Confinement. 

Trial court did not abuse its discretion in 
sentencing defendant to split confinement for 
theft of property; trial court considered the 
principles of sentencing and determined that 
the seriousness of the offense and the need to 
deter other computer specialists from commit- 
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ting similar offenses merited a sentence of split 
confinement. Although defendant was eligible 
for community corrections, trial court did not 
abuse its discretion in denying such. State v. 
Cowles, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 255 (Tenn. Crim. App. June 9, 2022). 


NOTES TO DECISIONS 


0.5 Applicability. 
Trial court did not abuse its discretion in 
sentencing defendant to split confinement for 


theft of property; trial court considered the 
principles of sentencing and determined that 
the seriousness of the offense and the need to 
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deter other computer specialists from commit- 
ting similar offenses merited a sentence of split 
confinement. Although defendant was eligible 
for community corrections, trial court did not 
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abuse its discretion in denying such. State v. 
Cowles, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 255 (Tenn. Crim. App. June 9, 2022). 


NOTES TO DECISIONS 


ANALYSIS 
3. Sentence Proper. 
4, —Enhancement. 


3. Sentence Proper. 

Trial court did not explicitly enumerate the 
mitigating factors raised by the defense, but 
such was not required, trial court did apply 
certain mitigating factors, and the trial court 
selected a within-range sentence for attempted 
second degree murder and employment of a 
firearm during commission of a felony, and 
noted how serious defendant’s actions were, 
which supported the trial court’s decision to 
impose a top of the range sentence; no abuse of 
discretion was found. State v. Dunn, — $.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 307 (Tenn. 
Crim. App. July 5, 2022). 

Trial court did not err in not imposing a 
sentence of split confinement because, although 
defendant was a standard offender, his convic- 
tion of facilitation of attempted first degree 
premeditated murder was a Class B felony and 
thus, he was not considered to be a favorable 
candidate for alternative sentencing. State v. 
White-Mccray, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 334 (Tenn. Crim. App. July 18, 
2022). 

Trial court did not abuse the court’s discre- 
tion by ordering a within-range sentence for 
defendant’s drug related offenses because the 
court considered the evidence presented at trial 
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and sentencing, the presentence report, defen- 
dant’s criminal history, defendant’s letter to the 
court, counsel’s arguments, and defendant’s 
potential for rehabilitation and drug treatment. 
The court also reviewed the statistical informa- 
tion regarding sentencing practices for the of- 
fenses and properly applied the statutory pur- 
poses and principles of. sentencing. State v. 
Stinson, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 427 (Tenn. Crim. App. Sept. 27, 2022). 
Defendant’s 25-year sentence for a second 
degree murder conviction was proper as the 
trial court found a clear break in the altercation 
during which defendant made a separate deci- 
sion to attack the victim; the trial court found 
that defendant’s actions went beyond a know- 
ing killing and that she intentionally stabbed 
the victim in the throat in an effort to kill him; 
and defendant did not act afraid and did not 
panic after the stabbing but was celebrating 
what she had just accomplished by laughing, 
mocking, and challenging others. State v. Ham- 
ilton, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 431 (Tenn. Crim. App. Sept. 28, 2022). 


4, —Enhancement. 

Defendant’s 25-year sentence for second de- 
gree murder was proper as he had a history of 
criminal behavior; prior misdemeanor convic- 
tions could be used to enhance a sentence; and 
he had previously failed to comply with the 
conditions of release into the community. State 
v. Dixon, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 446 (Tenn. Crim. App. Oct. 6, 2022). 


NOTES TO DECISIONS 


ANALYSIS 
ie Contributions to Family and Community. 
8. Absence of Prior Criminal Record. 


12. Sentence Upheld. 


7. Contributions to Family and Commu- 
nity. 

Trial court in sentencing the defendant to six 
years for aggravated burglary, eleven months 
and twenty-nine days each for theft of property 
less than $1,000 and aggravated criminal tres- 
pass, and thirty days for public intoxication, did 
not address the defendant’s military service as 


a mitigating factor because although the defen- 
dant was honorably discharged from the mili- 
tary he had two misdemeanor convictions from 
the National Guard for being AWOL. State v. 
Jamison, — 8.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 517 (Tenn. Crim. App. Nov. 29, 2022). 


8. Absence of Prior Criminal Record. 
Trial court did not abuse its discretion in 
sentencing defendant to nine years’ imprison- 
ment for aggravated kidnapping; the trial court 
announced its deliberative process in weighing 
the factors and its reason for affording greater 
weight to the enhancement factors than the 
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mitigating factors, which included that, despite 
defendant’s history of violent behavior, he had 
no prior criminal convictions, and he had pro- 
vided for his family. State v. Cochran, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 546 (Tenn. 
Crim. App. Dec. 27, 2022). 


12. Sentence Upheld. 

Defendant’s sentences were proper and mi 
excessive because, with two enhancement fac- 
tors and no mitigating factors, there was no 
abuse of discretion in imposing a within-range 
sentence of four years on each count of unlawful 
possession of a firearm by a convicted felon and 
evading arrest. State v. Palmer, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 221 (Tenn. Crim. 
App. May 13, 2022). 

Court properly enhanced defendant’s second- 
degree murder sentence because defendant 
shot the victim twice, he committed the crime 
so that he could later be with the victim’s 
girlfriend, the court did not credit defendant’s 
testimony that he acted under duress, and 
defendant refused to take his medication or 
stay in treatment after he was out of his moth- 
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er’s care. State v. Martin, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 248 (Tenn. Crim. App. 
June 3, 2022). 

Record supported the trial court’s determina- 
tion that confinement was necessary to avoid 
depreciating the seriousness of defendant’s as- 
sault offense as the trial court carefully consid- 
ered defendant’s amenability to correction, the 
circumstances of the offense, defendant’s crimi- 
nal record, defendant’s social history, defen- 
dant’s physical and mental health, and the 
deterrence value to defendant and others be- 
fore imposing a sentence in confinement. State 
v. Erwin, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 376 (Tenn. Crim. App. Aug. 15, 2022). 

Trial court selected sentence was presump- 
tively reasonable because defendant had a his- 
tory of criminal convictions and behavior, and 
he previously failed to comply with the condi- 
tions of release into the community, including 
having been on-probation when he committed 
the instant offense and committing further of- 
fenses while released on bond. State v. Sotelo, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 413 
(Tenn. Crim. App. Sept. 16, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


zi Previous Criminal History. 
5. Vulnerability. 

6. Exceptional Cruelty. 

8. Pleasure or Excitement. 
10. Risk to Life. 

15. Position of Trust. 

20. Application of Factors. 

23. Sentence Upheld. 


2. Previous Criminal History. 

Trial court did not err by finding that defen- 
dant had a previous history of convictions or 
criminal behaviors because he had a history of 
misdemeanor convictions and his criminal his- 
tory suggested a pattern of conduct in the 
domestic context. State v. Potts, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 297 (Tenn. Crim. 
App. June 29, 2022). 

Trial court selected sentence was presump- 
tively reasonable because defendant had a his- 
tory of criminal convictions and behavior and 
he previously failed to comply with the condi- 
tions of release into the community, including 
having been on probation when he committed 
the instant offense and committing further of- 
fenses while released on bond. State v. Sotelo, 


— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 413 
(Tenn. Crim. App. Sept. 16, 2022). 


5. Vulnerability. 

Defendant’s 24-year sentence for statutory 
rape by an authority figure was not excessive 
because the trial court did not err in applying 
the enhancement factor in T.C.A. § 40-35- 
114(4); the State presented evidence that the 
victim’s tragic family history made him more 
vulnerable and contributed to his inability to 
resist the offenses. State v. Tice, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 333 (Tenn. Crim. 
App. July 18, 2022). 


6. Exceptional Cruelty. 

Trial court did not err by finding that defen- 
dant had treated the victim with exceptional 
cruelty because defendant shot the victim five 
times and defendant failed to render aid even 
though he was in a position to do so. State v. 
Potts, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 297 (Tenn. Crim. App. June 29, 2022). 

When sentencing defendant for the murder of 
her former husband, the trial court did not err 
in its application of T.C.A. § 40-35-114(5), that 
defendant treated the victim with exceptional 
cruelty; of the five gunshot wounds, the victim 
was shot twice in the back. State v. Baker, — 
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S.W.3d —, 2022 Tenn. Crim. App. LEXIS 449 
(Tenn. Crim. App. Oct. 10, 2020). 


8. Pleasure or Excitement. 

Trial court’s application of enhancement fac- 
tor (3) was improper because there could not be 
multiple victims for any one offense of aggra- 
vated assault committed against a specific, 
named victim. The trial court also misapplied 
enhancement factor (7) to defendant’s sen- 
tences for sexual battery and attempted aggra- 
vated sexual battery because sexual battery 
necessarily included the intent to gratify a 
desire for pleasure or enhancement. State v. 
Claiborne, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 302 (Tenn. Crim. App. June 30, 2022). 


10. Risk to Life. 

Trial court did not err by finding that defen- 
dant had no hesitation about committing a 
crime when the risk to human life was high 
because based on the victim’s wife’s close prox- 
imity to the victim at the time of the shooting, 
she could have been seriously injured. State v. 
Potts, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 297 (Tenn. Crim. App. June 29, 2022). 


15. Position of Trust. 

Trial court did not abuse its discretion in 
imposing a within-range sentence of 20 years 
for the continuous sexual abuse of a child 
conviction because it considered the evidence, 
the presentence report and the principles of 
sentencing. Without specifically finding the 
abuse of the public trust sentencing enhance- 
ment factor applied, the trial court stated that 
defendant was a longtime family friend of the 
father, in a position of private trust, and that he 
used his position to sexually abuse the victim. 
State v. Hinson, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 252 (Tenn. Crim. App. June 3, 
2022). 

Record supported the trial court’s denial of 
alternative sentencing because defendant’s re- 
peated commission of similar offenses weighed 
against his amenability to correction and his 
position of trust against victims he befriended 
through church supported a finding that con- 
finement was necessary to avoid depreciating 
the seriousness of the offense. Further, he was 
less than forthcoming about the offenses, dem- 
onstrating a failure to take responsibility for 
his actions and a lack of candor, State v. Clai- 
borne, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 302 (Tenn. Crim. App. June 30, 2022). 


20. Application of Factors. 

Although the trial court misapplied enhance- 
ment factors (7) and (8), but properly applied 
enhancement factors (1) and (13)(C), the mis- 
application of an enhancement or mitigating 
factor did not invalidate the sentence imposed 
because the evidence supported a finding that 
defendant was motivated to vandalize the dry- 
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ers as some form of retribution or revenge and 
revenge could be a form of excitement. How- 
ever, the evidence did not support a conclusion 
that defendant also vandalized the dryers to 
gratify his desire for pleasure or excitement. 
State v. Appelt, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 273 (Tenn. Crim. App. June 22, 
2022). 


23. Sentence Upheld. 

Defendant’s sentences were proper and not 
excessive because, with two enhancement fac- 
tors and no mitigating factors, there was no 
abuse of discretion in imposing a within-range 
sentence of four years on each count of unlawful 
possession of a firearm by a convicted felon and 
evading arrest. State v. Palmer, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 221 (Tenn. Crim. 
App. May 18, 2022). 

Court properly enhanced defendant’s second- 
degree murder sentence because defendant 
shot the victim twice, he committed the crime 
so that he could later be with the victim’s 
girlfriend, the court did not credit defendant’s 
testimony that he acted under duress, and 
defendant refused to take his medication or 
stay in treatment after he was out of his moth- 
er’s care. State v. Martin, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 248 (Tenn. Crim. App. 
June 3, 2022). 

Trial court did not explicitly enumerate the 
mitigating factors raised by the defense, but 
such was not required, trial court did apply 
certain mitigating factors, and the trial court 
selected a within-range sentence for attempted 
second degree murder and employment of a 
firearm during commission of a felony, and 
noted how serious defendant’s actions were, 
which supported the trial court’s decision to 
impose a top of the range sentence; no abuse of 
discretion was found. State v. Dunn, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 307 (Tenn. 
Crim. App. July 5, 2022). . 

Record supported the trial court’s determina- 
tion that confinement was necessary to avoid 
depreciating the seriousness of defendant’s as- 
sault offense as the trial court carefully consid- 
ered defendant’s amenability to correction, the 
circumstances of the offense, defendant’s crimi- 
nal record, defendant’s social history, defen- 
dant’s physical and mental health, and the 
deterrence value to defendant and others be- 
fore imposing a sentence in confinement. State 
v. Erwin, — 8.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 376 (Tenn. Crim. App. Aug. 15, 2022). 

Defendant’s 25-year sentence for second de- 
gree murder was proper as he had a history of 
criminal behavior; prior misdemeanor convic- 
tions could be used to enhance a sentence; and 
he had previously failed to comply with the 
conditions of release into the community. State 
v. Dixon, — 8.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 446 (Tenn. Crim. App. Oct. 6, 2022). 
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Defendant’s sentence was upheld, as the trial 
court appropriately applied enhancement fac- 
tors based on defendant’s extensive criminal 
history, which included four felonies, and his 
previous failure to abide by the terms of his 
release into the community. State v. Greenman, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 550 
(Tenn. Crim. App. Dec. 27, 2022). 

Trial court did not abuse its discretion in 
sentencing defendant to nine years’ imprison- 
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ment for aggravated kidnapping; the trial court 
made specific findings crediting the testimony 
of the victim’s son regarding defendant’s prior 
domestic abuse and violence and made findings 
regarding the applicable enhancement and 
mitigating factors based upon the evidence 
from the trial and the sentencing hearing. 
State v. Cochran, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 546 (Tenn. Crim. App. Dec. 
Zt, 2V22) 


NOTES TO DECISIONS 


ANALYSIS 


Dangerous Offender. 

Consecutive Sentences. 

—Proper. 

—Probation. 

4. Proper Sentencing Considerations. 
5. Effective Assistance of Counsel. 


ie are 


2. Dangerous Offender. 

“Extensive” record of criminal activity, is that 
which is considerable or large in amount, time, 
space, or scope; thus, in making the finding 
that an offender has an extensive record of 
criminal activity, courts should look to those 
facts from which they can determine that the 
defendant’s record of criminal activity is con- 
siderable or large in amount, time, space, or 
scope. State v. Perry, — S.W.3d —, 2022 Tenn. 
LEXIS 421 (Tenn: Dec. 9, 2022). 

Courts should look to the following consider- 
ations in evaluating whether a defendant is an 
offender whose record of criminal activity is 
extensive: (1) The amount of criminal activity, 
currently before a trial court and prior convic- 
tions or activity, (2) The time span over which 
the activity occurred, (3) The frequency of 
criminal activity, (4) The geographic span over 
which the criminal activity occurred, (5) Multi- 
plicity of victims, and (6) Any other fact about 
the defendant or circumstance. State v. Perry, 
— §.W.3d —, 2022 Tenn. LEXIS 421 (Tenn. Dec. 
9, 2022). 

Trial court properly looked to the amount of 
child pornography defendant possessed in de- 
termining whether his record of criminal activ- 
ity was extensive because possession of 174 
images or videos of child pornography, regard- 
less of the resulting number of convictions, 
reflected criminal activity that was consider- 
able in amount or scope; actually having shared 
or traded child pornography reflected criminal 
activity on the part of defendant more consid- 
erable in scope than simply possessing it. State 
v. Perry, — S.W.3d —, 2022 Tenn. LEXIS 421 
(Tenn. Dec. 9, 2022). 


3. Consecutive Sentences. 

Trial court did not abuse its discretion een 
imposing consecutive sentences as this statute 
permitted such sentences as long as the trial 
court provided reasons on the record support- 
ing a finding of at least one of the grounds in 
this statute; and defendant did not argue that 
the trial court misapplied the enhancement or 
mitigating factors and did not contend that the 
trial court failed to comply with the case law 
requiring that such sentences were reasonably 
related to the severity of the offenses and were 
necessary to protect the public. State v. Murray, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 516 
(Tenn. Crim. App. Nov. 30, 2022). 


4, —Proper. 

Trial court did not err in determining that 
defendant qualified as an offender whose record 
of criminal activity was extensive and in impos- 
ing partial consecutive sentencing because it 
sufficiently articulated its reasons for ordering 
consecutive sentences; defendant possessed a 
large amount of child pornography, 174 images 
or videos, involving multiple different minors 
and multiple sex acts, and he admittedly 
shared or traded child pornography with oth- 
ers. State v. Perry, — S.W.3d —, 2022 Tenn. 
LEXIS 421 (Tenn. Dec. 9, 2022). 

Trial court’s deficiency in specifically ad- 
dressing the time span and frequency of crimi- 
nal activity did not negate the presumption of 
reasonableness for ordering partial consecutive 
sentencing; the trial court specifically articu- 
lated the substantive sources for its sentencing 
decision and followed appropriate sentencing 
procedure, and it identified on the record mul- 
tiple facts from which it found that defendant 
qualified as an offender whose record of crimi- 
nal activity was extensive. State v. Perry, — 
S.W.3d —, 2022 Tenn. LEXIS 421 (Tenn. Dec. 9, 
2022). 

Trial court did not err by imposing consecu- 
tive sentences because it found that defendant 
was a professional criminal who had knowingly 
devoted his life to criminal acts as a major 
source of livelihood and that he was an offender 
whose record of criminal activity was extensive, 
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noting the multiple judgments of convictions 
that had been entered at the sentencing hear- 
ing reflecting defendant’s criminal history. 
Based upon defendant’s criminal history of 
drugs, theft, and violations of the conditions of 
his release, the overall sentence was reason- 
ably related to the severity of the offenses 
involved. State v. Dawson, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 270 (Tenn. Crim. App. 
June 21, 2022). 

Where defendant was convicted by a county 
criminal court jury of first degree premeditated 
murder, first degree felony murder, attempted 
first degree premeditated murder, employing a 
firearm during the commission of a dangerous 
felony, and convicted felon in possession of a 
firearm, the trial court did not err by ordering 
consecutive sentencing because he committed 
the offenses while on probation. This alone 
justified the trial court’s ordering him to serve 
the fifty-year sentence for attempted first de- 
gree murder and the ten-year sentence for 
employing a firearm during the commission of a 
dangerous felony consecutive to his life sen- 
tence for first degree murder. State v. Newson, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 276 
(Tenn. Crim. App. June 23, 2022). . 

After defendant pleaded guilty to three 
counts of rape of defendant’s adopted teenage 
daughter, the trial court did not abuse the 
court’s discretion by imposing consecutive sen- 
tencing because defendant committed two or 
more offenses involving sexual abuse of a minor 
and the victim suffered mental and residual 
damage as a result of the abuse. The victim 
testified that the abuse began when the victim 
was extremely young, that the abuse escalated, 
and that the abuse lasted until the victim was 
14 years old and ran away from home. State v. 
Pruitt, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 405 (Tenn. Crim. App. Sept. 2, 2022). 

Trial court did not abuse its discretion in 
aligning the sentences consecutively because it 
found that defendant was on probation when he 
committed a fourth offense driving while under 
the influence and that he had an extensive 
criminal record consisting of twelve prior felony 
convictions, 16 prior misdemeanor convictions, 
and five probation violations. State v. Black- 
well, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 494 (Tenn. Crim. App. Nov. 15, 2022). 

Trial court properly imposed on defendant 
consecutive sentencing of forty years imprison- 
ment because defendant did not identify how 
the court abused its discretion in imposing 
consecutive alignment of the sentences and the 
record fully supported the trial court’s consecu- 
tive sentencing determination. State v. Berg, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 507 
(Tenn. Crim. App. Nov. 29, 2022). 
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Record supported the trial court’s findings 
that defendant was a dangerous offender be- 
cause the aggravated robberies did not involve 
an isolated incident, rather, defendant commit- 
ted a string of robberies in a relatively short 
amount of time, and pointed a deadly weapon 
at two unarmed victims in a convenience store 
during robberies that he planned and per- 
suaded a fourteen-year-old to assist in commit- 
ting. State v. Murdock, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 527 (Tenn. Crim. App. Dec. 
7; 2022); 

Trial court did not err by imposing a partially 
consecutive sentence alignment because defen- 
dant admitted that he was addicted controlled 
substances, his criminal history included four 
felony convictions and at least 16 misdemeanor 
convictions, and he was on probation at the 
time he committed the instant drug offenses. 
State v. Stinnett, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 536 (Tenn. Crim. App. Dec. 
15, 2022). 

Imposition of consecutive sentences was 
proper because defendant had a record of ex- 
tensive criminal activity, including four prior 
felonies and multiple misdemeanors. State v. 
Greenman, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 550 (Tenn. Crim. App. Dec. 27, 2022). 


7. —Probation. 

T.C.A. § 40-35-115(b)(6) specifically provides 
for consecutive sentencing where the trial court 
finds the defendant is sentenced for an offense 
committed while on probation. The statute does 
not place any restriction or limitation on the 
word “probation”. State v. Gray, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 512 (Tenn. Crim. 
App. Nov. 30, 2022). 


14. Proper Sentencing Considerations. 

Trial court did not abuse its discretion by 
ordering consecutive sentencing based on mul- 
tiple convictions for sexual abuse of a minor 
with consideration of the relationship between 
the two, as well as the time span, the unde- 
tected sexual activity as well as the residual 
damage to the victim, and noting with particu- 
larity the victim’s issues she had as a result of | 
being a victim. State v. Bohanan, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 351 (Tenn. Crim. 
App. July 26, 2022). 


15. Effective Assistance of Counsel. 

Appellate counsel was not ineffective for fail- 
ing to challenge a sentence as excessive on 
direct appeal because the trial court made 
extensive findings as to a record of violent 
offenses deserving consecutive sentences based 
on statutory findings. Johnson v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 601 
(Tenn. Crim. App. May 20, 2021). 
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40-35-122. Sentencing alternatives for defendants who commit non- 
violent property offenses. 


NOTES TO DECISIONS 


1. Applicability. 
T.C.A. § 40-35-122 does not apply to cases 
involving a mix of violent and nonviolent of- 


fenses. State v. Gray, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 512 (Tenn. Crim. App. Nov. 
30, 2022). 


Part 2 PROCEDURE FOR IMPOSING SENTENCE 


40-35-202. Notice of intent to seek enhanced punishment — Statement 
of enhancement and mitigating factors. 


NOTES TO DECISIONS 


ANALYSIS 


Tk No Prejudice Found. 
8. Substantial Compliance. 


7. No Prejudice Found. 

Despite the absence of a document specifi- 
cally titled “notice of intent to seek enhanced 
punishment” in the record, the proof clearly 
established that defendant was on notice that 
he would be exposed to greater than standard 
sentencing; therefore, defendant was not preju- 
diced by the State’s alleged lack of filing the 


specific notice and was not entitled to relief. 
Rogers v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 456 (Tenn. Crim. App. Oct. 12, 
2022). 


8. Substantial Compliance. 

Trial court did not err in sentencing defen- 
dant as a career offender because the State’s 
notice substantially complied with T.C.A. § 40- 
35-202 and the record did not reflect that de- 
fendant sought to clarify any ambiguities in the 
August 2017 notice. State v. Tidwell, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 310 (Tenn. 
Crim. App. July 5, 2022). 


40-35-209. Sentencing hearing — Transfer of report to department of 
correction or local jail or workhouse — Form of judg- 


ment of conviction. 


NOTES TO DECISIONS 


ANALYSIS 
A, Hearsay. 
5. Prior Criminal Record. 
4, Hearsay. 


Where defendant pled guilty to nine counts of 
sexual exploitation of a minor by electronic 
means, the trial court erred by allowing the 
investigator to testify about hearsay state- 
ments made by defendant’s former student be- 
cause he did not offer any testimony about the 
circumstances in which he questioned the stu- 
dent, and defendant had no opportunity to 
rebut her statements at the sentencing hear- 


ing; thus, the conditions of T.C.A. § 40-35- 
209(b) were not met. Any error was harmless, 
because the trial court stated during its pro- 
nouncement of defendant’s sentence that it was 
not going to hold the investigator’s testimony 
against him. State v. Richmond, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 422 (Tenn. Crim. 
App. Sept. 22, 2022). 


5. Prior Criminal Record. 

At sentencing, trial court properly considered 
the presentence report in considering the de- 
fendant’s criminal history. State v. Rogers, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 327 
(Tenn. Crim. App. July 14, 2022). 
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40-35-210. Imposition of sentence — Evidence to be considered — 
Presumptive sentence — Sentence explanation. 


NOTES TO DECISIONS ~ 


ANALYSIS 
3. Proper Sentencing Considerations. 
ch Prior Criminal Record. 
9. Enhancement Factors. 


11. Sufficiency of Record. 

12. —Record Insufficient. 

13. Evidence Sufficient. 

15. Presumption of Correctness. 
16. Sentence Held Proper. 

19. Sentence Upheld. 


3. Proper Sentencing Considerations. 

Trial court did not err in determining that 
defendant qualified as an offender whose record 
of criminal activity was extensive and in impos- 
ing partial consecutive sentencing because it 
sufficiently articulated its reasons for ordering 
consecutive sentences in accordance with the 
purposes and principles of sentencing; defen- 
dant possessed a large amount of child pornog- 
raphy involving multiple different minors and 
multiple sex acts, and he admittedly shared or 
traded child pornography with others. State v. 
Perry, — S.W.3d —, 2022 Tenn. LEXIS 421 
(Tenn. Dec. 9, 2022). ; 

Trial court’s selected sentence was presump- 
tively reasonable because defendant had a his- 
tory of criminal convictions and behavior and 
he previously failed to comply with the condi- 
tions of release into the community, including 
having been on probation when he committed 
the instant offense and committing further of- 
fenses while released on bond. State v. Sotelo, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 413 
(Tenn. Crim. App. Sept. 16, 2022). 

Trial court did not abuse its discretion by 
sentencing defendant to a within-range sen- 
tence of fifteen years for both voluntary man- 
slaughter and aggravated assault because it 
considered the statutory factors and stated on 
the record the reasons for the sentences. Thus, 
the trial court’s sentencing decisions were en- 
titled to a presumption of reasonableness: State 
v. Simpson, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 471 (Tenn. Crim. App. Oct. 31, 2022). 


7. Prior Criminal Record. 

Trial court did not abuse its discretion by 
ordering that defendant serve four months in 
jail because he had spent 96 months in confine- 
ment for a federal aggravated arson conviction 
and was ordered to pay almost $400,000 in 


restitution for the damage he caused. He con- 
tinued to commit crimes, being convicted of 
harassment for threatening to send a pipe 
bomb to a female family member in 2018 and of 
vandalism for damaging four laundromat dry- 
ers in the instant case. State v. Appelt, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 273 
(Tenn. Crim. App. June 22, 2022). 


9. Enhancement Factors. 

Trial court did not abuse its discretion by 
sentencing the defendant to six years for aggra- 
vated burglary, eleven months and twenty-nine 
days each for theft of property less than $1,000 
and aggravated criminal trespass, and thirty 
days for public intoxication because trial court 
applied three enhancement factors, including 
the defendant’s history of criminal convictions 
in addition to those necessary to establish the 
range; that defendant, before trial or sentenc- 
ing failed to comply with the conditions of a 
sentence involving release into the community; 
and that the defendant was on probation when 
he committed the offenses. State v. Jamison, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 517 
(Tenn. Crim. App. Nov. 29, 2022). 


11. Sufficiency of Record. 


12. —Record Insufficient. 

Appellant failed to include a transcript of the 
sentencing hearing in the appellate record and 
without the sentencing hearing transcript, the 
appellate court was unable to determine 
whether the trial court considered the neces- 
sary sentencing principles in its imposition of 
consecutive sentencing. State v. Mays, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 598 
(Tenn. Crim. App. Feb. 26, 2021). 


13. Evidence Sufficient. 

Trial court did not abuse its discretion in 
denying judicial diversion or a sentence of full 
probation because although the trial court did 
not go into a detailed analysis of each electro- 
plating factor, the record reflected that it con- 
sidered the principles of sentencing, appropri- 
ately addressed and weighed the relevant 
probation and diversion factors, and placed on 
the record its reasons for denying judicial di- 
version or full probation. State v. Radzvilowicz, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 219 
(Tenn. Crim. App. May 12, 2022). 
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15. Presumption of Correctness. 

Trial court’s deficiency in specifically ad- 
dressing the time span and frequency of crimi- 
nal activity did not negate the presumption of 
reasonableness for ordering partial consecutive 
sentencing; the trial court specifically articu- 
lated the substantive sources for its sentencing 
decision and followed appropriate sentencing 
procedure, and it identified on the record mul- 
tiple facts from which it found that defendant 
qualified as an offender whose record of crimi- 
nal activity was extensive. State v. Perry, — 
S.W.3d —, 2022 Tenn. LEXIS 421 (Tenn. Dec. 9, 
2022). 


16. Sentence Held Proper. 

Defendant failed to establish that the trial 
court. abused its discretion in imposing his 
sentences and he was not entitled to relief 
where the trial court considered the evidence, 
the nature of the criminal conduct involved, the 
presentence report, and the purposes and prin- 
ciples of sentencing prior to imposing within- 
range sentences of confinement. State v. Rog- 
ers, — S.W.3d —, 2022 Tenn. Crim. App. LEXIS 
327 (Tenn. Crim. App. July 14, 2022). 

There was no error in the length of the 
sentences imposed by the trial court because 
nothing in the record indicated that the trial 
court wholly departed from the purposes and 
principles of sentencing or that it abused its 
discretion in sentencing defendant. State v. 
Greer, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 389 (Tenn. Crim. App. Aug. 25, 2022). 

Where defendant pled guilty to nine counts of 
sexual exploitation of a minor by electronic 
means based on his conduct of sending pictures 
of himself exposing his sexual organ to minors 
and touching a student’s back with his sexual 
organ, he received an effective sixteen-year 
sentence in confinement. Because eight of de- 


fendant’s convictions were class B felonies, the - 


trial court did not err by denying alternative 
sentencing; however, the trial court did err by 
failing to consider statistical information for 
other similar offenses as it was required to do 
by T.C.A. § 40-35-210(b)(6), State v. Richmond, 
— 8.W.3d —, 2022 Tenn. Crim. App. LEXIS 422 
(Tenn. Crim. App. Sept. 22, 2022). 

Defendant was properly denied alternative 
sentencing because he was not eligible to be 
considered as a favorable candidate for alterna- 
tive sentencing as he pled guilty and agreed to 
be sentenced as a Range II offender; regardless, 
the trial court did not abuse its discretion in 
denying probation and sentencing defendant to 
confinement because it expressly considered 
the statutory factors and the sentencing prin- 
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ciples, and the record showed the trial court 
determined that confinement was necessary to ~ 
avoid depreciating the seriousness of the of- 
fense and due to defendant’s lack of potential 
for rehabilitation. State v. Still, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 453 (Tenn. Crim. 
App. Oct. 11, 2022). 

Trial court did not abuse its discretion in 
sentencing defendant to nine years’ imprison- 
ment for aggravated kidnapping; the trial court 
made specific findings crediting the testimony 
of the victim’s son regarding defendant’s prior 
domestic abuse and violence and made findings 
regarding the applicable enhancement and 
mitigating factors based upon the evidence 
from the trial and the sentencing hearing. 
State v. Cochran, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 546 (Tenn. Crim. App. Dec. 
2 ra022) 


19. Sentence Upheld. 

Defendant’s sentences were proper and not 
excessive because, with.two enhancement fac- 
tors and no mitigating factors, there was no 
abuse of discretion in imposing a within-range 
sentence of four years on each count of unlawful 
possession of a firearm by a convicted felon and 
evading arrest. State v. Palmer, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 221 (Tenn. Crim. 
App. May 18, 2022). 

Where defendant was convicted of observa- 
tion without consent involving an eight-year- 
old female victim, the trial court did not err by 
denying his request for probation under T.C.A. 
§ 40-35-103 and imposing sentence of confine- 
ment because he had been in women’s rest- 
rooms numerous times and was obsessed with 
watching them. He was unable to control his 
urges despite hating his actions; defendant’s 
past conduct and his moderate risk level to 
reoffend reflected poorly on his amenability to 
correction. State v. Donton, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 399 (Tenn. Crim. App. 
Aug. 31, 2022). 

Defendant’s 25-year sentence for a second 
degree murder conviction was proper as the 
trial court found a clear break in the altercation 
during which defendant made a separate deci- 
sion to attack the victim; the trial court found 
that defendant’s actions went beyond a know- 
ing killing and that she intentionally stabbed 
the victim in the throat in an effort to kill him; 
and defendant did not act afraid and did not 
panic after the stabbing but was celebrating 
what she had just accomplished by laughing, 
mocking, and challenging others. State v. Ham- 
ilton, — S.W3d —, 2022 Tenn. Crim. App. 
LEXIS 431 (Tenn. Crim. App. Sept. 28, 2022). 
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Part 3 SENTENCES 


40-35-302. Misdemeanor sentencing — Rehabilitative program credits 
— Probation — Supervision of defendants on probation. 


NOTES TO DECISIONS 


3. Sufficiency of Record. 

Defendant did not show that the trial court 
abused its discretion in imposing split confine- 
ment because the record reflected that it held a 
sentencing hearing prior to imposing defen- 


dant’s sentence and provided detailed findings 
as to why it ordered defendant to serve 90 days 
in incarceration. State v. Warwick, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 381 (Tenn. 
Crim. App. Aug. 22, 2022). 


40-35-303. Probation — Eligibility — Terms. 


NOTES TO DECISIONS 


ANALYSIS 


6. Conditions of Probation. 

10. Defendant Not Eligible for Probation. 

12. Denial of Probation Proper. 

14. Denial of Full Probation Appropriate. 

15. Denial of Alternative Sentencing Appro- 
priate. 

19. Revocation of Probation. 


6. Conditions of Probation. 

Imposition of 1,768 hours of community ser- 
vice did not conflict with defendant’s ability to 
work as there was nothing in the record that 
indicated how the condition impaired his abil- 
ity to work. State v. Holmes, — 8.W.3d —, 2022 
Tenn. Crim. App. LEXIS 277 (Tenn. Crim. App. 
June 23, 2022). 

Court erred when it included as a condition of 
his probation that defendant not leave the 
county while serving his probation because 
requiring that defendant not leave his county 
for a period of twelve years was overly broad 
and not reasonably related to the purpose of his 
sentence and was unduly restrictive. State v. 
Looper, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 369 (Tenn. Crim. App. Aug. 11, 2022). 


10. Defendant Not Eligible for Probation. 

Trial court erred by ordering defendant’s ten- 
year sentence for vehicular homicide by intoxi- 
cation to be served on probation with periodic 
confinement because, under T.C.A. § 40-35- 
303(a), a defendant convicted of vehicular ho- 
micide by intoxication under T.C.A. § 39-13- 
213(a)(2) is not eligible for release on any form 
of probation. State v. Robinson, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 404 (Tenn. Crim. 
App. Sept. 2, 2022). 


12. Denial of Probation Proper. 
Where defendant was convicted of observa- 
tion without consent involving an eight-year- 


old female victim, the trial court did not err by 
denying his request for probation under T.C.A. 
§ 40-35-103 and imposing sentence of confine- 
ment because he had been in women’s rest- 
rooms numerous times and was obsessed with 
watching them. He was unable to control his 
urges despite hating his actions; defendant’s 
past conduct and his moderate risk level to 
reoffend reflected poorly on his amenability to 
correction. State v. Donton, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 399 (Tenn. Crim. App. 
Aug. 31, 2022). 

Defendant was properly denied alternative 
sentencing because he was not eligible to be 
considered as a favorable candidate for alterna- 
tive sentencing as he pled guilty and agreed to 
be sentenced as a Range II offender; regardless, 
the trial court did not abuse its discretion in 
denying probation and sentencing defendant to 
confinement because it expressly considered 
the statutory factors and the sentencing prin- 
ciples, and the record showed the trial court 
determined that confinement was necessary to 
avoid depreciating the seriousness of the of- 
fense and due to defendant’s lack of potential 
for rehabilitation. State v. Still, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 453 (Tenn. Crim. 
App. Oct. 11, 2022). 

Court did not abuse its discretion by denying 
defendant’s request for alternative sentencing 
because defendant’s numerous prior convic- 
tions were evidence that defendant was not a 
favorable candidate for alternative sentencing; 
the record demonstrated that the trial court 
carefully considered all of the evidence, the 
statutory enhancement and mitigating factors, 
and the purposes and principles of sentencing 
before rejecting defendant’s request for an al- 
ternative sentence. State v. Szostak, —- S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 509 (Tenn. 
Crim. App. Nov. 29, 2022). 

Although defendant was eligible for proba- 
tion on his conviction for second-degree murder, 
he was not suitable for probation because the 
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record supported the trial court’s determina- 
tion that confinement was suited to provide an 
effective deterrent to similarly situated indi- 
viduals in the county, where guns were used in 
a large percentage of homicides and aggravated 
domestic assaults. State v. Phillips, — S.W.3d 
—, 2023 Tenn. Crim. App.. LEXIS 30 (Tenn. 
Crim. App. Jan. 27, 2023). 


14. Denial of Full Probation Appropriate. 

Trial court did not abuse its discretion in 
denying defendant full probation, because 
granting full probation would have unduly de- 
preciated the seriousness of the offense, there 
was deterrence value to others likely to commit 
a similar offense, and the nature and circum- 
stances of the offense were violent and repre- 
hensible. State v. Pitts, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 498 (Tenn. Crim. App. 
Nov. 22, 2022). 


15. Denial of Alternative Sentencing Ap- 
propriate. 
Where defendant pled guilty to nine counts of 
sexual exploitation of a minor by electronic 
means based on his conduct of sending pictures 


of himself exposing his sexual organ to minors > 
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and touching a student’s back with his sexual 
organ, he received an effective sixteen-year 
sentence in confinement. Because eight of de- 
fendant’s convictions were class B felonies, the 
trial court did not err by denying alternative 
sentencing; and defendant was not eligible for 
alternative sentencing because the sentence 
imposed was greater than ten years. State v. 
Richmond, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 422 (Tenn. Crim. App. Sept. 22, 2022). 


19. Revocation of Probation. 

Trial court did not abuse its discretion by 
fully revoking defendant’s probation and order- 
ing defendant to serve the balance of her sen- 
tence in confinement because, with respect to 
defendant’s new criminal conduct, the trial 
court found that defendant committed three 
separate criminal offenses and that one of the 
offenses was a felony; she had failed to report to 
her probation officer from July 3, 2018, through 
her arrest on November 29, 2021 - a period of 
more than three years; and she had twice 
violated the conditions of her probation before 
committing the instant violations. State v. Ev- 
erett, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 479 (Tenn. Crim. App. Nov. 3, 2022). 


40-35-304. Restitution as condition for probation — Petition to modify 
— Civil judgment for nonpayment — Procedure. 


NOTES TO DECISIONS 


ANALYSIS 


2. Amount of Restitution. 
ie Ability to Pay. 
9 Restitution Order Proper. 


2. Amount of Restitution. 

Trial court did not abuse its discretion when, 
on remand, it ordered defendant to pay an 
amount of restitution that was $59,160 less 
than the original order after considering her 
financial resources and future ability to pay. 
Because, at the maximum monthly payment of 
$800, defendant would still retain $400 of ex- 
pendable monthly income, the restitution was 
reasonable. State v. Thomas, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 315 (Tenn. Crim. App. 
July 13, 2022). 


7. Ability to Pay. 

Although the trial court did not abuse its 
discretion by setting the amount of restitution 
at $2,000, it did not consider defendant’s ability 
to pay or specify the time or amount of pay- 
ment. State v. Appelt, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 273 (Tenn. Crim. App. June 
227 222); 


9. Restitution Order Proper. 

Trial court imposed a reasonable restitution 
order that complied with the restitution statute 
because the trial court properly considered the 
victim’s pecuniary loss, defendant’s financial 
resources, and defendant’s future ability to pay 
when ordering the payment schedule and de- 
termining a reasonable monthly payment. 
While the $350 monthly restitution payment 
constituted almost one-fourth of defendant’s 
monthly income, the record indicated his in- 
come could support the payment. State v. 
Tucker, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 291 (Tenn. Crim. App. June 28, 2022). 

There was no judicial vindictiveness in the 
restitution order because, on remand, the trial 
court reduced the imposed restitution amount 
to $92,225 and affirmatively placed on the 
record its reasoning for setting a graduated 
payment schedule that would increase the 
monthly restitution payments over time to al- 
low defendant to successfully fulfill her restitu- 
tion requirement by the end of her sentence. 
State v. Thomas, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 315 (Tenn. Crim. App. July 
13,2022). 
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40-35-308. Modification, removal or release from conditions of proba- 
tion — Extension of period of probation supervision. 


NOTES TO DECISIONS 


ANALYSIS 
4. Revocation Proper. 
6. Reinstatement of Sentence. 


4, Revocation Proper. 

Where defendant pled guilty to statuticy 
rape and received a six-year sentence of super- 
vised probation, the trial court did not abuse its 
discretion in revoking his probation because he 
violated the rules of his probation by being in 
contact with a minor and using drugs. As de- 
fendant had already been subject to GPS moni- 
toring for failing to abide by the rules of proba- 
tion and failing to follow up with mental health 
referrals, the trial court did not abuse its dis- 
cretion by revoking his probation in full. State 
v. Bales, — S.W.38d —, 2022 Tenn. Crim. App. 
LEXIS 362 (Tenn. Crim. App. Aug. 5, 2022). 

Revocation by the trial court of defendant’s 
probation sentence for aggravated assault and 
order for defendant to serve defendant’s sen- 
tence in confinement was not an abuse of the 
court’s discretion when defendant sent the vic- 
tim a letter because defendant violated a con- 
dition of defendant’s probation sentence which 
required defendant not to contact the victim. 
State v. Smith, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 371 (Tenn. Crim. App. Aug. 11, 
2022). 

Trial court did not abuse its discretion in 
finding that defendant violated the terms of his 
probation and ordering that he serve the bal- 
ance of his sentence in confinement under the 
code with respect to his conviction of evading 


arrest, false imprisonment, domestic assault, 
and theft to which he was sentenced to an 
effective six years of probation because defen- 
dant had been given multiple chances by the 
trial court to remain on probation following 
prior violations of probation. State v. Steed;— 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 501 
(Tenn. Crim. App. Nov. 21, 2022). 

Per T.C.A. §§ 40-35-308(c)(1), (2); 40-35-310; 
and 40-35-311(e)(1), (2) (2021); the trial court 
did not abuse its discretion in completely revok- 
ing defendant’s probation where he admitted 
he violated the rules of his probation by getting 
arrested for escape and failing to participate in 
the inpatient rehabilitation program. State v. 
Walden, — S.W.3d —, 2023 Tenn. Crim. App. 
LEXIS 5 (Tenn. Crim. App. Jan. 11, 2023). 


6. Reinstatement of Sentence. 

Where defendant violated the conditions of 
his probation for aggravated burglary, domestic 
assault, and aggravated stalking, the trial 
court did not abuse its discretion by revoking 
his probation and ordering him to serve his 
sentences in confinement because he did not 
accept responsibility for his actions, lacked re- 
morse, and would not comply with court’s or- 
ders. The trial court made thorough findings 
regarding the consequence of probation, be- 
cause it considered the willfulness and serious- 
ness of the violations, defendant’s prior history 
of probation, past efforts at rehabilitation, and 
future amenability to correction. State v. Ow- 
ens, — S.W.3d —, 2022 Tenn. Crim. App. LEXIS 
305 (Tenn. Crim. App. July 1, 2022). 


40-35-310. Revocation of suspension of sentence — Resentence to 
community-based alternative to incarceration. 


NOTES TO DECISIONS 


ANALYSIS 
4. Incarceration After Revocation. 
8. Revocation Proper. 


13. Confinement. 


4. Incarceration After Revocation. 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
him to serve his sentence in confinement in- 
stead of on intensive probation or some other 
alternative sentence because defendant showed 
himself to be a poor prospect for any measure 
less restrictive than confinement due to his 
repeated probation violations. The trial court 


also emphasized the seriousness of the aggra- 
vated domestic assault charge in ordering de- 
fendant to serve his sentence in incarceration. 
State v. Brewster, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 312 (Tenn. Grim. App. July 
11, 2022). 


8. Revocation Proper. 

Revocation of defendant’s probation was 
proper because defendant violated the rules of 
his probation by selling drugs and possessing a 
gun. Moreover, it was lavishly clear that mea- 
sures less restrictive than confinement had 
recently been applied unsuccessfully to defen- 
dant such that incarceration was appropriate, 


YA 


supporting the trial court’s decision to order 
defendant to serve his entire sentence. State v. 
McCaig, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 261 (Tenn. Crim. App. June 10, 2022). 

Where defendant pled guilty to statutory 
rape and received a six-year sentence of super- 
vised probation, the trial court did not abuse its 
discretion in revoking his probation because he 
violated the rules of his probation by being in 
contact with a minor and using drugs. As de- 
fendant had already been subject to GPS moni- 
toring for failing to abide by the rules of proba- 
tion and failing to follow up with mental health 
referrals, the trial court did not abuse its dis- 
cretion by revoking his probation in full. State 
v. Bales, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 362 (Tenn. Crim. App. Aug. 5, 2022). 

Revocation by the trial court of defendant’s 
probation sentence for aggravated assault and 
order for defendant to serve defendant’s sen- 
tence in confinement was not an abuse of the 
court’s discretion when defendant sent the vic- 
tim a letter because defendant violated a con- 
dition of defendant’s probation sentence which 
required defendant not to contact the victim. 
State v. Smith, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 371 (Tenn. Crim. App. Aug. 11, 
2022). 

Record supported the trial court’s revocation 
of defendant’s felony probation and imposition 
of the original sentence for theft of property 
because defendant admitted at the revocation 
hearing that he committed the offense of a 
Class A misdemeanor and the fact that defen- 
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dant had violated his misdemeanor probation 
on three occasions indicated that measures less 
restrictive than confinement were unsuccessful 
for defendant and reflected poorly on defen- 
dant’s potential for rehabilitation. State v. Wal- 
den, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 540 (Tenn. Crim. App. Dec. 16, 2022). 
Per T.C.A. §§ 40-35-308(c)(1), (2); 40-35-310; 
and 40-35-311(e)(1), (2) (2021), the trial court 
did not abuse its discretion in completely revok- 
ing defendant’s probation where he admitted 
he violated the rules of his probation by getting 
arrested for escape and failing to participate in 
the inpatient rehabilitation program. State v. 
Walden, — S.W.3d —, 2023 Tenn. Crim. App. 
LEXIS 5 (Tenn. Crim. App. Jan. 11, 2028). 


13. Confinement. 

Where defendant violated the conditions of 
his probation for aggravated burglary, domestic 
assault, and aggravated stalking, the trial 
court did not abuse its discretion by revoking 
his probation and ordering him to serve his 
sentences in confinement because he did not 
accept responsibility for his actions, lacked re- 
morse, and would not comply with court’s or- 
ders. The trial court made thorough findings 
regarding the consequence of probation, be- 
cause it considered the willfulness and serious- 
ness of the violations, defendant’s prior history 
of probation, past efforts at rehabilitation, and 
future amenability to correction. State v. Ow- 
ens, — S.W.3d —, 2022 Tenn. Crim. App. LEXIS 
305 (Tenn. Crim. App. July 1, 2022). 


40-35-311. Issuance of warrant or summons upon violation of condi- 
tions of probation — Probation revocation hearing — 
Admissibility of laboratory report — Revocation of pro- 
bation and suspension of sentence — Use of validated 
risk and needs assessment. 


NOTES TO DECISIONS 


, ANALYSIS 
6. Discretion of Court. 
ih Revocation Proper. 


10. —Proof of Violation. 
12. Reinstatement of Sentence. 


6. Discretion of Court. 

Trial court did not abuse its discretion in 
finding that there was a violation of the condi- 
tions of probation because the defendant stipu- 
lated to violating his probation by absconding, 
driving under the influence of an intoxicant, 
and unlawfully possessing controlled sub- 
stances. State v. Robinson, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 514 (Tenn. Crim. App. 
Nov. 30, 2022). 


9. Revocation Proper. 

Revocation of defendant’s probation was 
proper because defendant violated the rules of 
his probation by selling drugs and possessing a 
gun. Moreover, it was lavishly clear that mea- 
sures less restrictive than confinement had 
recently been applied unsuccessfully to defen- 
dant such that incarceration was appropriate, 
supporting the trial court’s decision to order 
defendant to serve his entire sentence. State v. 
McCaig, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 261 (Tenn. Crim. App. June 10, 2022). 

Where defendant pled guilty to statutory 
rape and received a six-year sentence of super- 
vised probation, the trial court did not abuse its 
discretion in revoking his probation because he 
violated the rules of his probation by being in 
contact with a minor and using drugs. As de- 
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fendant had already been subject to GPS moni- 
toring for failing to abide by the rules of proba- 
tion and failing to follow up with mental health 
referrals, the trial court did not abuse its dis- 
cretion by revoking his probation in full. State 
v. Bales, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 362 (Tenn. Crim. App. Aug. 5, 2022). 

Revocation by the trial court of defendant’s 
probation sentence for aggravated assault and 
order for defendant to serve defendant’s sen- 
tence in confinement was not an abuse of the 
court’s discretion when defendant sent the vic- 
tim a letter because defendant violated a con- 
dition of defendant’s probation sentence which 
required defendant not to contact the victim. 
State v. Smith, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 371 (Tenn. Crim. App. Aug. 11, 
2022). 

Trial court properly revoked defendant’s sus- 
pended sentence because defendant’s use of his 
mother as a screen to obscure his violations of 
the no-contact order, as well as his admonition 
to the victim to “be sneaky,” revealed a purpose- 
ful and willful intent to violate the court’s 
orders, which was an appropriate consideration 
for the trial court as part of the consequence 
determination. State v. Banning, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 465 (Tenn. Crim. 
App. Oct. 18, 2022). 

Trial court did not abuse its discretion by 
fully revoking defendant’s probation and order- 
ing defendant to serve the balance of her sen- 
tence in confinement because, with respect to 
defendant’s new criminal conduct, the trial 
court found that defendant committed three 
separate criminal offenses and that one of the 
offenses was a felony; she had failed to report to 
her probation officer from July 3, 2018, through 
her arrest on November 29, 2021 - a period of 
more than three years; and she had twice 
violated the conditions of her probation before 
committing the instant violations. State v. Ev- 
erett, — S.W.38d —, 2022 Tenn. Crim. App. 
LEXIS 479 (Tenn. Crim. App. Nov. 3, 2022). 

It was clear from the record that defendant 
could not or would not comply with the rules of 
probation because he had an extensive criminal 
record and had shown a lack of potential for his 
rehabilitation. Thus, there was substantial evi- 
dence to commence the execution of the judg- 
ment as originally entered. State v. Blackwell, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 494 
(Tenn. Crim. App. Nov. 15, 2022). 

Trial court did not err when it revoked defen- 
dant’s probation and ordered him to serve the 
balance of his eight-year sentence because it 
made very clear that the court alone would 
determine the consequence for the revocation, 
- including the possibility of incarceration. The 
trial court did not find that he violated the 
terms of his release based solely on his submis- 
sion to the violation. State v. Digma, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 520 (Tenn. 
Crim. App. Dec. 5, 2022). 
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10. —Proof of Violation. 

Record supported the trial court’s revocation 
of defendant’s felony probation and imposition 
of the original sentence for theft of property 
because defendant admitted at the revocation 
hearing that he committed the offense of a 
Class A misdemeanor and the fact that defen- 
dant had violated his misdemeanor probation 
on three occasions indicated that measures less 
restrictive than confinement were unsuccessful 
for defendant and reflected poorly on defen- 
dant’s potential for rehabilitation. State v. Wal- 
den, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 540 (Tenn. Crim. App. Dec. 16, 2022). 

Trial court acted within its discretion in find- 
ing that defendant violated the terms and con- 
ditions of his suspended sentences where al- 
though the trial court did not specifically 
enumerate the violations it found, defendant 
admitted that he failed to report to his proba- 
tion officer after his initial attempted contact 
was unsuccessful. Thus, defendant had violated 
probation through absconding. State v. Tobin, 
— §.W.3d —, 2023 Tenn. Crim. App. LEXIS 3 
(Tenn. Crim. App. Jan. 9, 2023). 

Per T.C.A. §§ 40-35-308(c)(1), (2); 40-35-310; 
and 40-35-311(e)(1), (2) (2021), the trial court 
did not abuse its discretion in completely revok- 
ing defendant’s probation where he admitted 
he violated the rules of his probation by getting 
arrested for escape and failing to participate in 
the inpatient rehabilitation program. State v. 
Walden, — S.W.3d —, 2023 Tenn. Crim. App. 
LEXIS 5 (Tenn. Crim. App. Jan. 11, 2023). 


12. Reinstatement of Sentence. 

Where defendant violated the conditions of 
his probation for aggravated burglary, domestic 
assault, and aggravated stalking, the trial 
court did not abuse its discretion by revoking 
his probation and ordering him to serve his 
sentences in confinement because he did not 
accept responsibility for his actions, lacked re- 
morse, and would not comply with court’s or- 
ders. The trial court made thorough findings 
regarding the consequence of probation, be- 
cause it considered the willfulness and serious- 
ness of the violations, defendant’s prior history 
of probation, past efforts at rehabilitation, and 
future amenability to correction. State v. Ow- 
ens, — S.W.3d —, 2022 Tenn. Crim. App. LEXIS 
305 (Tenn. Crim. App. July 1, 2022). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
him to serve his sentence in confinement in- 
stead of on intensive probation or some other 
alternative sentence because defendant showed 
himself to be a poor prospect for any measure 
less restrictive than confinement due to his 
repeated probation violations. The trial court 
also emphasized the seriousness of the aggra- 
vated domestic assault charge in ordering de- 
fendant to serve his sentence in incarceration. 
State v. Brewster, — S.W.3d —, 2022 Tenn. 
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Crim. App. LEXIS 312 (Tenn. Crim. App. July 
11, 2022). 

Trial court did not abuse its discretion in 
ordering defendant to serve the remainder of 
his sentence in confinement because the trial 
court’s findings reflected a thorough consider- 
ation of the consequence imposed for the pro- 
bation violation as a distinct discretionary de- 
cision. The record demonstrated that it 
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exercised a conscientious and intelligent judg- 
ment in ordering defendant to serve the re- 
mainder of his sentence in confinement after 
considering how to protect the public while also 
addressing defendant’s mental health issues. 
State v. Bean, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 439 (Tenn. Crim. App. Oct. 3, 
2022): 


40-35-313. Probation — Conditions — Discharge and dismissal — 
Expunction from official records — Fee. 


NOTES TO DECISIONS 


ANALYSIS 


4. Eligibility. 
15. Judicial Diversion Properly Denied. 
16. Judicial Diversion Improperly Denied. 


4. Eligibility. 

Although the Tennessee Bureau of Investiga- 
tion certification indicated that defendant was 
eligible for judicial diversion, the trial court did 
not err in finding that defendant was ineligible 
for judicial diversion because the evidence did 
not preponderate against the court’s finding 
that defendant had previously served time in 
confinement for a Class A misdemeanor, rather 
than a Class C misdemeanor, in that a Class A 
misdemeanor sentence was imposed on defen- 
dant for a prior weapons conviction. State v. 
Smith, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 267 (Tenn. Crim. App. June 16, 2022). 


15. Judicial Diversion Properly Denied. 
Denying defendant judicial diversion after 
his reckless aggravated assault plea was proper 


as substantial evidence supported it, including, - 


inter alia, defendant’s extreme recklessness 
and the extraordinary consequences resulting 
from his flagging down of a good Samaritan 
who he then shot blindly at causing permanent 
injuries, his stealing of the Samaritan’s truck, 
with which he struck his own wife, severely 
injuring her, and his lying to police. State v. 
Bell, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 397 (Tenn. Crim. App. Aug. 29, 2022). 
In a case in which defendant pled guilty to 
aggravated assault, resisting arrest, and as- 
sault, the trial court did not abuse its discretion 
in denying defendant judicial diversion because 
the trial court considered and weighed each of 
the appropriate factors, including defendant’s 


criminal record and his social history of drug 
use; and the trial court did not base the denial 
of judicial diversion solely on the circumstances 
of the offense. State v. Hayes, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 398 (Tenn. Crim. 
App. Aug. 31, 2022). 

Trial court placed its analysis on record and 
provided substantial evidence to support its 
conclusions that defendant was not entitled to 
judicial diversion. The court found that a sen- 
tence of judicial diversion would unduly depre- 
ciate the seriousness of the offense, and the 
facts and circumstances surrounding the of- 
fense and the nature and circumstances of the 
defendant’s conduct weighed heavily against 
judicial diversion. State v. Pitts, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 498 (Tenn. Crim. 
App. Nov. 22, 2022). 


16. Judicial Diversion Improperly De- 
nied. 

Trial court erred by denying judicial diver- 
sion because while the trial court stated that 
defendant was not a fully trained officer, defen- 
dant had thirteen years of law enforcement 
experience prior to his employment with the 
Grundy County Sheriffs Department and de- 
fendant was not required to be POST certified 
as a part-time officer. State v. Holmes, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 277 
(Tenn. Crim. App. June 23, 2022). 

Court erred by denying defendant’s request 
for judicial diversion under T.C.A. § 39-13-503 
because the court erred by inferring solely from 
the victim impact statement that the circum- 
stances of the offense involved force, and it did 
not explain why any of the other factors 
weighed against granting judicial diversion. 
State v. Killgo, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 283 (Tenn. Crim. App. June 24, 
2022). 


40-35-401 
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Part 4 APPEAL OF SENTENCE 


40-35-401. Appeal of sentence by defendant — Time for filing — 
Grounds — Determination — Standard. 


NOTES TO DECISIONS 


5. Review. - 

Appellant failed to include a transcript of the 
sentencing hearing in the appellate record and 
without the sentencing hearing transcript, the 
appellate court was unable to determine 


whether the trial court considered the neces- 
sary sentencing principles in its imposition of 
consecutive sentencing. State v. Mays, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 598 
(Tenn. Crim. App. Feb. 26, 2021). 


Part 5 RELEASE AND PAROLE 


40-35-501. Release eligibility status — Calculations. 


NOTES TO DECISIONS 


10. Motion to Correct Illegal Sentence. 
As the provisions of T.C.A. § 40-28-115 had 
no application to a sentence of life imprison- 
ment, and did not conflict with the language in 
T.C.A. § 40-35-501, defendant’s sentence was 


not illegal, and he was not entitled to postcon- 
viction relief. Bennett v. Genovese, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 323 (Tenn. 
Crim, App. July 14, 2022). 


CHAPTER 36 
COMMUNITY CORRECTIONS 


Part 1 GENERAL PROVISIONS 


40-36-103. Purposes of chapter. 


NOTES TO DECISIONS 


3. Alternative Sentencing. 

Trial court did not abuse its discretion by 
sentencing defendant to community corrections 
because defendant's 2011 assault and 2012 
domestic assault convictions which occurred 


40-36-106. Eligible offenders. 


eight years prior to the drug offenses at issue, 
were too remote to establish a past pattern of 
violence. State v. Thornton, — S.W.3d —, 2022 - 
Tenn. Crim. App. LEXIS 490 (Tenn. Crim. App. 
Nov. 14, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


5. Nonviolent Offense. 
10. Alternative Sentencing Denied. 


5. Nonviolent Offense. 
Trial court did not abuse its discretion by 


sentencing defendant to community corrections 
because defendant’s 2011 assault and 2012 
domestic assault convictions which occurred 
eight years prior to the drug offenses at issue, 
were too remote to establish a past pattern of 
violence. State v. Thornton, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 490 (Tenn. Crim. App. 
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Nov. 14, 2022). 


10. Alternative Sentencing Denied. 

Trial court did not abuse its discretion by 
denying alternative sentencing because, al- 
though defendant had at least some history of 
alcohol abuse and perhaps some mental health 
problems, no evidence suggested that defen- 
dant’s specific needs were both “treatable” and 
best served in the community rather than in a 
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41-4-106 


correctional institution. Further, defendant’s 
extensive record of criminal convictions and the 
fact that, by his own admission, he had relied 
on criminal activity as his primary source of 
income during those periods when he was not 
incarcerated suggested that he was not ame- 
nable to correction. State v. Stodghill, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 425 (Tenn. 
Crim. App. Sept. 27, 2022). 


CHAPTER 39 
“OFFENDER REGISTRATION AND MONITORING 


Part 3 TENNESSEE SERIOUS AND VIOLENT SEX OFFENDER MonttTorinG Pitot Project 
Act | 


40-39-304. Offense of intentional tampering with, removal of, or van- 
dalism to device — Aiding, abetting or assisting. 


NOTES TO DECISIONS 


1. Double Jeopardy. 

Tampering with evidence requires the unique 
elements that the act be done knowing a pro- 
ceeding is pending or in progress and with 
“intent to impair [the item]’s verity, legibility, or 
availability as evidence in the investigation or 
official proceeding” pursuant to T.C.A. § 39-16- 
503(a)(1). Tampering with, removing, or van- 
dalizing a tracking device requires the unique 


element of “a device issued pursuant to a loca- 


tion tracking and crime correlation based moni- 
toring and supervision program” pursuant to 
T.C.A. § 40-39-304(a). Each offense contains an 
element that the other offense does not; there- 
fore, the statutes do not violate double jeopardy. 
State v. Beasley, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 295 (Tenn. Crim. App. June 28, 
2022). 


TITLE 41 


CORRECTIONAL INSTITUTIONS AND INMATES 
CHAPTER 4 
JAILS AND JAILERS 


41-4-106. Filing of process. 


NOTES TO DECISIONS 


1. Void. 

Because the judgments correctly reflected 
defendant’s release eligibility as thirty-five per- 
cent, the mittimus was void to the extent that it 


was in conflict with the judgments. State v. 
Lawson, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 385 (Tenn. Crim. App. Aug. 23, 2022). 


41-21-236 
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CHAPTER 21 
INMATES 


Part 2 REGULATION AND CARE OF INMATES 


41-21-236. Sentence reduction credits. 


NOTES TO DECISIONS 


2. Calculation of Credits. 

Because the Tennessee Department of Cor- 
rection was solely responsible for granting sen- 
tencing credit based upon defendant’s good 


institutional behavior, the trial court correctly | 


ruled that it lacked jurisdiction to correct de- 
fendant’s judgments on this basis. State v. 
Troutt, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 496 (Tenn. Crim. App. Nov. 18, 2022). 


Part 8 Lawsuits BY INMATES 


41-21-812. Filing of subsequent lawsuits not permitted until expenses 
paid — Injunctive relief. 


NOTES TO DECISIONS 


4. Constitutionality. 

Because the inmate did not argue in the trial 
court that the statute was unconstitutional by 
violating his rights to access the courts under 
the Tennessee Constitution, as well as the 
Equal Protection and Due Process clauses of 


the United States Constitution, the issue was 
waived. However, the primary arguments pos- 
ited by the inmate had already been rejected by 
the Tennessee courts. Farmer v. Tenn. Dep’t of 
Corr., — S.W.3d —, 2022 Tenn. App. LEXIS 479 
(Tenn. Ct. App. Dec. 9, 2022). 


TITLE 42 
AERONAUTICS 


CHAPTER 3 
AIRPORT AUTHORITIES 


Part 1 GENERAL PROVISIONS 


42-3-108. General powers — Motor vehicle traffic regulations. 


ATTORNEY GENERAL OPINIONS 


2. Minimal Standards. 

A municipal airport authority operating a fed- 
erally obligated airport has the authority to 
enact reasonable “Minimum Standards,” in- 
cluding standards that may prohibit an airport 
tenant from engaging in fuel sales on airport 
premises to aircraft that are not owned by the 


airport tenant, but the validity of such a stan- 
dard in any given case would depend on the 
reasonableness of, and the justification for, the 
prohibition evaluated in light of the specific 
facts and circumstances at the particular air- 
port. OAG 21-11, 2021 Tenn. AG LEXIS 11 
(7/1/2021). 
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47-2-201 


42-3-113. Regulations — Scope — Conformity with state and federal 


law. 


ATTORNEY GENERAL OPINIONS 


1. Minimal Standards. 

A municipal airport authority operating a fed- 
erally obligated airport has the authority to 
enact reasonable “Minimum Standards,” in- 
cluding standards that may prohibit an airport 
tenant from engaging in fuel sales on airport 
premises to aircraft that are not owned by the 


airport tenant, but the validity of such a stan- 
dard in any given case would depend on the 
reasonableness of, and the justification for, the 
prohibition evaluated in light of the specific 
facts and circumstances at the particular air- 
port. OAG 21-11, 2021 Tenn. AG LEXIS 11 
(7/1/2021). 


TITLE 44 


ANIMALS AND ANIMAL HUSBANDRY 
CHAPTER 17 
DOGS AND CATS 


Part 4 MISCELLANEOUS PROVISIONS 


44-17-403. Death of pet caused by negligent act of another — Damages. 


Law Reviews. A Clarion Call for Emotional 
Damages in Loss of Companion Pet Cases 


(Debra D. Burke), 15 Tenn. J. L. & Pol’y 251 
(2021). 


TITLE 47 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 
CHAPTER 2 
SALES 


Part 2 Form, FORMATION AND READJUSTMENT OF CONTRACT 


47-2-201. Formal requirements — Statute of frauds. 


NOTES TO DECISIONS 


10. Enforceable Contract. 

Trial court properly granted judgment 
against agent of undisclosed corporate entity in 
plaintiffs’ breach of contract action because 
enforceable contract existed between plaintiffs 
and agent as agent never disclosed his capacity 
as agent of corporation, agent waived issue of 
election by failing to raise it in trial court, 
corporation’s reinstatement did not remedy dis- 
closure issue, and regardless of the sufficiency 


of the contract documents, it was enforceable 
because agent admitted existence of contract, 
which demonstrated that contract fell within 
exception to statute.of frauds in § 47-2- 
201(3)(b), and payment was made and ac- 
cepted, which demonstrated that contract fell 
within exception of § 47-2-201(3)(c). Cackowski 
v. Drake, — S.W.3d —, 2023 Tenn. App. LEXIS 
3 (Tenn. Ct. App. Jan. 11, 2023). 


47-9-322 
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CHAPTER 9 
SECURED TRANSACTIONS 


Part 3 PERFECTION AND PRIORITY 


3. PRIORITY 


47-9-322. Priorities among conflicting security interests in and agri- 
cultural liens on same collateral. ; 


NOTES TO DECISIONS 


1. Priority of Liens. 

In an action involving two creditors that each 
claimed a superior interest in the same motor 
vehicle, a grant of summary judgment in favor 
of the creditor that had perfected its title lien 
on the vehicle was proper because that creditor 
demonstrated perfection of its lien on the ve- 
hicle by virtue of its first lienholder notation on 
a valid title certificate. Inasmuch as the second 


creditor failed to demonstrate a superior secu- 
rity interest in the vehicle, the perfected secu- 
rity interest maintained priority over any inter- 
est that the second creditor might possess as a 
creditor of the vehicle’s owner. Knoxville TVA 
Emps. Credit Union v. Hill, — S.W.3d —, 2022 
Tenn. App. LEXIS 361 (Tenn. Ct. App. Sept. 15, 
2022). 


CHAPTER 14 
INTEREST RATES GENERALLY 


47-14-1038. Maximum effective rates generally. 


NOTES TO DECISIONS 


ANALYSIS 


1) Applicability. 
via Bankruptcy. 


1. Applicability. 


When atrial court determined the valuation. 


of a business after a partner was disaffiliated, 
the prejudgment interest rate set by the trial 
court was a reasonable award. Furthermore, 
the interest rates which the partner provided 
were well above the maximum interest rate set 
by statute and did not fall under the categories 
in the exception to the maximum rate, the 
partner did not provide new evidence to deter- 


mine a revised prejudgment interest rate, and 
the partner failed to establish that the trial 
court in any way abused its discretion. Boesch 
v. Holeman, — S.W.3d —, 2022 Tenn. App. 
LEXIS 335 (Tenn. Ct. App. Aug. 26, 2022). 


2. Bankruptcy. 

With respect to interest charged in creditor’s 
legal billing that equated to 18 percent, a 
discount of the rate was warranted because 
applicable law, including T.C.A. § 47-14-121 
and § 47-14-1038, limited the rate to 7.25 per- 
cent. Farinash v. Henry (In re River City Re- 
sort, Inc.), — B.R. —, 2022 Bankr. LEXIS 1844 
(Bankr. E.D. Tenn. July 5, 2022). 


47-14-1211. Interest on judgments — Rate. 


NOTES TO DECISIONS 


2. Bankruptcy. 

With respect to interest charged in creditor’s 
legal billing that equated to 18 percent, a 
discount of the rate was warranted because 
applicable law, including T.C.A. § 47-14-121 


and § 47-14-103, limited the rate to 7.25 per- 
cent. Farinash v. Henry (In re River City Re- 
sort, Inc.), — B.R. —, 2022 Bankr. LEXIS 1844 
(Bankr. E.D. Tenn. July 5, 2022). 
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47-18-104 


47-14-122. Interest on judgments — Computation. 


NOTES TO DECISIONS 


7.5 Interest Allowed. 

Because the appellate court modified the ef- 
fective date of the father’s new support obliga- 
tion to December 2020, T.C.A. § 47-14-122 ap- 
plied only to the arrearage accrued in January 


47-14-1238. Prejudgment interest. 


2021; the mother was entitled to an award of 
postjudgment interest on this portion of the 
judgment. Grace v. Grace, — S.W.3d —, 2022 
Tenn. App. LEXIS 358 (Tenn. Ct. App. Sept. 13, 
2022). 


NOTES TO DECISIONS 


7. Illustrative Cases. 

Remand for entry of a modified award of 
prejudgment interest was appropriate because 
the appellate court decided to remand for the 
entry of a modified judgment, the trial court’s 
award of prejudgment interest was not calcu- 
lated to run through the date of entry of judg- 
ment, the trial court’s decision not to award 
prejudgment interest on farm crop rent was an 
abuse of discretion, and the appellate court 
could not fully discern the basis for its actions 
with regard to the interest which the trial court 
awarded or proposed to be awarded. Stark v. 
McLean, — S.W.3d —, 2022 Tenn. App. LEXIS 
214 (Tenn. Ct. App. June 1, 2022). 


When a trial court determined the valuation 
of a business after a partner was disaffiliated, 
the prejudgment interest rate set by the trial 
court was a reasonable award. Furthermore, 
the interest rates which the partner provided 
were well above the maximum interest rate set 
by statute and did not fall under the categories 
in the exception to the maximum rate, the 
partner did not provide new evidence to deter- 
mine a revised prejudgment interest rate, and 
the partner failed to establish that the trial 
court in any way abused its discretion. Boesch 
v. Holeman, — S.W.3d —, 2022 Tenn. App. 
LEXIS 335 (Tenn. Ct. App. Aug. 26, 2022). 


CHAPTER 18 
CONSUMER PROTECTION 


Part 1 Consumer Protection Act or 1977 


47-18-104. Unfair or deceptive acts prohibited. 


NOTES TO DECISIONS 


ANALYSIS 


4, Deceptive Acts. 
19. Not Entitled to Relief. 


4. Deceptive Acts. 

Trial court properly summarily dismissed the 
buyers’ claim under the Tennessee Consumer 
Protection Act, T.C.A. § 47-18-101 et seq., be- 
cause there were no facts or allegations to 
support a claim that the seller acted with any 
level of fault and the buyers neither relied on 
the original plat or any representations made 
by the seller with respect to the location of the 
flood plain. Boeh v. Dial, — S.W.3d —, 2022 
Tenn. App. LEXIS 265 (Tenn. Ct. App. July 12, 
2022). 

There was material evidence supporting the 
verdict that defendant’s conduct violated this 
section because witnesses testified that he told 


the mother she would probably receive $50,000 
in settlement proceeds for her child’s death, 
and due to defendant’s deceptive statements 
the mother was unaware that the law firm was 
representing her; it was her understanding 
that the firm was going to help her take care of 
the funeral expenses and that she would have 
to pay them back. State ex rel. Slatery v. 
Witherspoon Law Grp. PLLC, — S.W.3d —, 
2022 Tenn. App. LEXIS 489 (Tenn. Ct. App. 
Dec. 21, 2022). 

There was material evidence supporting the 
verdict that defendant’s conduct violated this 
section because witnesses testified that he 
made statements, such as what amount of 
money he could obtain for the wrongful death of 
the mother’s child, which mislead the mother to 
believe he was a lawyer. State ex rel. Slatery v. 
Witherspoon Law Grp. PLLC, — S.W.3d —, 


47-18-108 


2022 Tenn. App. LEXIS 489 (Tenn. Ct. App. 
Dec. 21, 2022). 


19. Not Entitled to Relief. 

Wife’s claim per T.C.A. § 47-18-104(b)(14) 
against an auto dealership managed by her 
estranged husband was properly dismissed 
where she failed to allege that the dealership’s 
actions with respect to a vehicle that she was 
allowed to drive caused her to be confused or 
misunderstand the authority of any person 
connected with the transaction. Meade v. Pa- 
ducah Nissan, LLC, — S.W.3d —, 2022 Tenn. 
App. LEXIS 225 (Tenn. Ct. App. June 9, 2022). 

Wife’s claim per T.C.A. § 47-18-104(b)(12) 
against an auto dealership managed by her 
estranged husband was properly dismissed 
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where she failed to allege any misrepresenta- 
tions concerning a purported agreement that 
she could continue to drive a dealership vehicle 
that were attributable to the dealership. Meade 
v. Paducah Nissan, LLC, — S.W.8d —, 2022 
Tenn. App. LEXIS 225 (Tenn. Ct. App. June 9, 
2022). 

Wife’s claim per T.C.A. § 47-18-104(b)(21) 
against an auto dealership managed by her 
estranged husband was properly dismissed 
where she failed to allege that her decision to 
use the automobile at issue was influenced by 
any advertisement made by the dealership or 
that she would have taken a different route in 
the absence of such advertisement. Meade v. 
Paducah Nissan, LLC, — S.W.3d —, 2022 Tenn. 
App. LEXIS 225 (Tenn. Ct. App. June 9, 2022). 


47-18-108. Restraining orders or injunctions — Penalty for violation. 


NOTES TO DECISIONS 


1. Remedies. 

Chancery court was a court of competent 
jurisdiction to hear the State’s claims alleging 
that defendants, who were nonlawyers, im- 
properly solicited clients pursuant to both the 
unauthorized practice of law statute and the 
Tennessee Consumer Protection Act (TCPA) be- 
cause the claims were ground in statute, as the 
soliciting of clients was included within the 


unauthorized practice of law statute’s defini- 
tion of “law business” and the “practice of law.” 
The TCPA authorized the the attorney general 
to bring an action when a person engaged in 
any act declared unlawful by the TCPA. State 
ex rel. Slatery v. Witherspoon Law Grp. PLLC, 
— 8.W.3d —, 2022 Tenn. App. LEXIS 489 
(Tenn. Ct. App. Dec. 21, 2022). 


47-18-109. Private right of action — Damages — Notice to attorney 


general. 


NOTES TO DECISIONS 


18. Attorney’s Fees. 

Auto dealership was not entitled to .attor- 
ney’s fees per T.C.A. § 47-18-109(e) where the 
claims of the manager’s estranged wife as to 
her continued use of a dealership-provided ve- 
hicle were not so utterly lacking in an adequate 


factual predicate or legal ground as to make the 
filing of such a claim highly unlikely to succeed. 
Meade v. Paducah Nissan, LLC, — S.W.3d —, 
2022 Tenn. App. LEXIS 225 (Tenn. Ct. App. 
June 9, 2022). 


47-18-132. Billing for special healthcare service or costs of supplies, 
equipment, or other services provided by a healthcare 


facility. 


Law Reviews. Open and Unashamed in an 
Era of Consumer Protection: Unconscionable 
Hospital Billing Practices and the Chargemas- 


ter Racket (Jennifer A. Brobst), 51 U. Mem. L. 
Rey. 861 (2021). 
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48-101-521 


TITLE 48 
SECURITIES, CORPORATIONS AND ASSOCIATIONS 


FOR-PROFIT BUSINESS CORPORATIONS 
CHAPTER 138 
PURPOSES AND POWERS 


48-13-102. General powers. 


Law Reviews. Corporate Personhood and 
Limited Sovereignty (Elizabeth Pollman), 74 
Vand. L. Rev. 1727 (2021). 


NONPROFIT CORPORATIONS 
CHAPTER 56 
MEMBERS AND MEMBERSHIPS 


Part 4 DERIVATIVE SUITS 


48-56-401. Derivative suits. 


NOTES TO DECISIONS 


2. Prerequisites Not Met. 

Trial court erred in relying on Tenn. R. Civ. P. 
23.06 and T.C.A. § 48-56-401 in denying appel- 
lants’ voluntary nonsuits where although ap- 
pellants’ claims may have been derivative in 
nature, and they may have intended to and 
attempted to bring a proper derivative action, 
they failed to serve a written demand on the 
homeowner’s association’s board members, or 


allege, with particularity, the specific efforts 
they undertook to resolve any of the alleged 
issues and how the board members resisted, or 
refused the same. Moreover, appellants osten- 
sibly admitted that they did not fairly and 
adequately represent the interests of the share- 
holders or members similarly situated. Kra- 
jenta v. Westphal, — S.W.3d —, 2022 Tenn. 
App. LEXIS 380 (Tenn. Ct. App. Sept. 27, 2022). 


MISCELLANEOUS CORPORATION PROVISIONS 
CHAPTER 101 
SPECIAL PURPOSE CORPORATIONS AND ASSOCIATIONS 


Part 5 SOLICITATION OF CHARITABLE FUNDS 


48-101-521. Requirement of filing financial reports by charitable organi- 
zations soliciting and receiving contributions for disasters. 


ATTORNEY GENERAL OPINIONS 


1. Filing Requirements. 

The American National Red Cross, which is an 
instrumentality of the United States subject to 
federal reporting requirements, is not required 


to file disaster-relief financial report under 
T.C.A. § 48-101-521. OAG 22-06, 2022 Tenn. 
AG LEXIS 6 (3/29/2022). 


49-2-201 
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TITLE 49 


EDUCATION 
CHAPTER 2 
LOCAL ADMINISTRATION 


Part 2 Boarps oF EDUCATION 


49-2-201. Election or appointment. 


ATTORNEY GENERAL OPINIONS 


2. Residency Requirements. 

The statutory scheme governing membership 
on county boards of education requires that a 
board member be a resident of both the county 
and the district from which the member is 
elected. It follows that, if a member ceases to 
reside in the district, a vacancy occurs even if 


49-2-202. Members and meetings. 


‘the member still resides in the county because 


that member no longer satisfies both require- 
ments for membership on the board. The 
county commission will fill the vacant office for 
the remainder of the term of the member who 
moved outside the district. OAG 21-14, 2021 
Tenn. AG LEXIS 13 (9/1/2021). 


ATTORNEY GENERAL OPINIONS 


2. Residency Requirements. 

The statutory scheme governing membership 
on county boards of education requires that a 
board member be a resident of both the county 
and the district from which the member is 
elected. It follows that, if a member ceases to 
reside in the district, a vacancy occurs even if 


the member still resides in the county because 
that member no longer satisfies both require- 
ments for membership on the board. The 
county commission will fill the vacant office for 
the remainder of the term of the member who 
moved outside the district. OAG 21-14, 2021 
Tenn. AG LEXIS 13 (9/1/2021). 


CHAPTER 6 
ELEMENTARY AND SECONDARY EDUCATION 


Part 26 TENNESSEE EpucATION Savincs Account Pitot PRoGRAM — 


49-6-2601. Short title. 


NOTES TO DECISIONS 


ANALYSIS 


L Constitutionality. 
2 Standing. 


1. Constitutionality. 

Tennessee Education Savings Account Act, 
T.C.A. § 49-6-601 et seq., was not unconstitu- 
tional under the Home Rule Amendment, Tenn. 
Const., art. XI, § 9, because it regulated only 
the conduct of local education agencies which 
were distinct from county or municipal govern- 
ments and local boards of education did not 


have home rule authority. Metro. Gov’t of Nash- 
ville & Davidson Cnty. v. Tenn. Dep’t of Educ., 
645 S.W.3d 141, 2022 Tenn. LEXIS 177 (Tenn. 
May 18, 2022). 


2. Standing. 

Where local governments alleged that the 
Tennessee Education Savings Account Act, 
T.C.A. § 49-6-2601 et seq., which established a 
program whereby certain students directly re- 
ceived their share of state and local education 
funds to pay for a private school, violated the 
Home Rule Amendment, Tenn. Const., art. XI, 


-§ 9, plaintiffs had standing because they al- 
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leged that the Act violated their constitution- 
ally protected interest in local control of local 
affairs. Metro. Gov’t of Nashville & Davidson 
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50-1-304 


Cnty. v. Tenn. Dep’t of Educ., 645 S.W.3d 141, 
2022 Tenn. LEXIS 177 (Tenn. May 18, 2022). 


CHAPTER 7 
POSTSECONDARY AND HIGHER EDUCATION GENERALLY 


Part 1 MISCELLANEOUS PROVISIONS 


49-7-163. Possession and storage of firearms or firearms ammunition 
in accordance with § 39-17-1313 — Prohibition against 


disciplinary action. 


ATTORNEY GENERAL OPINIONS 


1. Storage Lawful. 

A person who may legally carry or transport a 
handgun in Tennessee lawfully may store or 
transport a handgun in a vehicle while on or 
utilizing any public or private parking area of a 
school. Persons covered by T.C.A. § 39-17-1313 
include employees and students of a school, as 
well as persons who reside on school property, 
because “parking area” is defined as “any prop- 
erty provided by a business entity, public or 
private employer, or the owner, manager, or 


legal possessor of the property for the purpose 
of permitting its invitees, customers, clients or 
employees to park privately owned motor ve- 
hicles.” Statutory provisions prohibit schools 
from taking adverse action against students, 
persons who reside on school property, and 
employees of schools who have stored hand- 
guns in vehicles in parking areas of schools in 
accordance with the statutory requirements. 
OAG 22-02, 2022 Tenn. AG LEXIS 2 (2/1/2022). 


TITLE 50 


EMPLOYER AND EMPLOYEE 
CHAPTER 1 
EMPLOYMENT RELATIONSHIP AND PRACTICES 
Part 3 WorKING CONDITIONS GENERALLY 
50-1-304. Discharge for refusal to participate in or remain silent about 
illegal activities, or for legal use of agricultural product 


— Damages — Frivolous lawsuits. 


NOTES TO DECISIONS 


14. Attorney Fees. 

Trial court did not err in awarding attorney’s 
fees to a former employee in prosecuting a 
whistleblower action against the employer be- 
cause the employee prevailed in the employee’s 
claim. The court also did not err in declining to 
award the full attorney’s fees requested or in 
awarding the amount determined by the court 


because the court found the requested fees 
excessive, relied heavily on the results ob- 
tained, the limited experience of counsel, the 
lower fees charged in the area, the straightfor- 
ward nature of the case, and the fee agreement. 
Smith v. All Nations Church of God, — S.W.3d 
—, 2022 Tenn. App. LEXIS 381 (Tenn. Ct. App. 
Sept. 28, 2022). 
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50-1-312. Adverse employment action for transporting or storing fire- 
arm or ammunition in employer parking area prohib- 
ited — Cause of action. 


ATTORNEY GENERAL OPINIONS 


1. Storage Lawful. 

A person who may legally carry or transport a 
handgun in Tennessee lawfully may store or 
transport a handgun in a vehicle while on or 
utilizing any public or private parking area of a 
- school. Persons covered by T.C.A. § 39-17-1313 
include employees and students of a school, as 
well as persons who reside on school property, 
because “parking area” is defined as “any prop- 
erty provided by a business entity, public or 
private employer, or the owner, manager, or 


legal possessor of the property for the purpose 
of permitting its invitees, customers, clients or 
employees to park privately owned motor ve- 
hicles.” Statutory provisions prohibit schools 
from taking adverse action against students, 
persons who reside on school property, and 
employees of schools who have stored hand- 
guns in vehicles in parking areas of schools in 
accordance with the statutory requirements. 
OAG 22-02, 2022 Tenn. AG LEXIS 2 (2/1/2022). 


CHAPTER 6 
WORKERS’ COMPENSATION LAW 


Part 1 GENERAL PROVISIONS 


50-6-101. Short title — Controlling law. 


Workers’ Compensation Appeals Board 
Decisions. On appeal, an employer asserted 
that the trial court erred in concluding it could 
exercise subject matter jurisdiction over the 
employee’s mental injury claim, which she al- 
leged was precipitated by viewing crime scenes 
while working as a forensics technician. The 
appellate court found no basis in the plain 
language of the statute or the case law discuss- 
ing mental injuries to conclude a mental injury 
claim can be treated as a gradual or cumulative 
injury, aS was suggested by the trial court. 
Therefore, it concluded the “last day worked 
rule” is not the appropriate principle to apply to 
identify the date of injury in a mental injury 
claim. A mental injury occurs when there is a 
loss of mental faculties or a mental or behav- 
ioral disorder, arising primarily out of a physi- 
cal injury or an identifiable work-related event 


50-6-102. Chapter definitions. 


Workers’ Compensation Appeals Board 
Decisions. On appeal, an employer asserted 
that the trial court erred in concluding it could 
exercise subject matter jurisdiction over the 
employee’s mental injury claim, which she al- 
leged was precipitated by viewing crime scenes 
while working as a forensics technician. The 
appellate court found no basis in the plain 
language of the statute or the case law discuss- 
ing mental injuries to conclude a mental injury 
claim can be treated as a gradual or cumulative 
injury, as was suggested by the trial court. 


resulting in a sudden or unusual stimulus. In 
this case, there was no physical injury alleged; 
thus, to determine the date of the employee’s 
alleged mental injury, so the appellate court 
looked to the date of the identifiable work- 
related event or events resulting in a sudden or 
unusual stimulus. The events that formed the 
basis of the employee’s alleged mental injury 
claim occurred in or before 2011, well in ad- 
vance of the effective date of the 2013 Reform 
Act that created the Court of Workers’ Compen- 
sation Claims. Based on the undisputed facts, 
the date of injury occurred in or before 2011, 
thereby depriving the Court of Workers’ Com- 
pensation Claims of subject matter jurisdiction. 
Thus, the appellate court concluded that the 
trial court erred in exercising subject matter 
jurisdiction over the claim. Nickerson v. Knox 
County Government, 2020 TN Wrk Comp App 
Bd LEXIS 52. 


Therefore, it concluded the “last day worked 
rule” is not the appropriate principle to apply to 
identify the date of injury in a mental injury 
claim. A mental injury occurs when there is a 
loss of mental faculties or a mental or behav- 
ioral disorder, arising primarily out of a physi- 
cal injury or an identifiable work-related event 
resulting in a sudden or unusual stimulus. In 
this case, there was no physical injury alleged; 
thus, to determine the date of the employee’s 
alleged mental injury, so the appellate court 
looked to the date of the identifiable work- 
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related event or events resulting in a sudden or 
unusual stimulus. The events that formed the 
basis of the employee’s alleged mental injury 
claim occurred in or before 2011, well in ad- 
vance of the effective date of the 2013 Reform 
Act that created the Court of Workers’ Compen- 
sation Claims. Based on the undisputed facts, 
the date of injury occurred in or before 2011, 
thereby depriving the Court of Workers’ Com- 
pensation Claims of subject matter jurisdiction. 
Thus, the appellate court concluded that the 
trial court erred in exercising subject matter 
jurisdiction over the claim. Nickerson v. Knox 
County Government, 2020 TN Wrk Comp App 
Bd LEXIS 52. 

An employee alleged a bag of dog food fell on 
her at work, resulting in injuries to her neck 
and shoulder. Following an expedited hearing, 
the trial court determined that the opinion of 
the authorized treating physician was suffi- 
cient to establish that the employee would 
likely prevail at a hearing on the merits. As a 
result, the trial court ordered the employer to 
provide a panel of physiatrists for nonoperative 
treatment for her cervical strain as recom- 
mended by the authorized physician. On ap- 
peal, the employer alleged that the treating 
physician’s report did not sufficiently show that 
the employee’s employment contributed more 


than fifty percent in causing her injury, consid- ~ 


ering all causes. However, the employer’s argu- 
ment failed to take into account that the “likely 
to prevail at trial” standard is applicable at 
expedited hearings and that standard differs 
from the ultimate burden of proof applicable at 
a trial on the merits. The trial court’s determi- 
nation was affirmed. Gillum v. Dollar General 
Corp., 2020 TN Wrk Comp App Bd LEXIS 53. 

The employee suffered serious injuries when 
a tree fell on him as he exited a portable toilet 
located adjacent to the job site where he was 
working as a painter. The employer denied the 
employee’s request for medical and temporary 
disability benefits, asserting the employee’s in- 
juries resulted from a non-compensable “act of 
God” and did not arise primarily out of his 
employment. Insufficient evidence was pre- 
sented to establish that the employee’s employ- 
ment exposed him to a greater risk of being 
injured than what was faced by any member of 
the general public under the same circum- 
stances. The evidence indicated that the event 
occurred on a public street and was not the 
result of a hazard inherent to the employee’s 
work as a painter. Accordingly, the appellate 
court concluded that the trial court did not err 
in determining that the employee would not 
likely prevail at trial in establishing that his 
injuries arose primarily out of his employment. 
Rosasco v. West Knoxville Painters, LLC, 2020 
TN Wrk Comp App Bd LEXIS 57. 

The employee, a truck driver, suffered an 
injury to his low back at work. Upon evaluation 
for his back injury, it was discovered that he 
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had multiple myeloma, which required exten- 
sive treatment. The employer provided work- 
ers’ compensation benefits for the employee’s 
low back strain but concluded the employee’s 
continuing need for treatment was causally 
related to his cancer instead of his work-related 
injury. The employee filed a petition seeking to 
compel the employer to provide additional 
medical and disability benefits for his low back 
condition. The appellate court affirmed the trial 
court’s conclusions that the employee was en- 
titled to reasonable and necessary future medi- 
cal care causally related to his low back strain, 
but was not entitled to temporary or permanent 
disability benefits or medical benefits associ- 
ated with his cancer diagnosis and treatment. 
Mask v. Hub Group, Inc., 2020 TN Wrk Comp 
App Bd LEXIS 59. 

The employee, a nurse manager, alleged suf- 
fering a work-related injury when she adjusted 
a patient’s position in bed. The following day 
she advised her employer she was experiencing 
pain but stated she did not know how she had 
hurt herself. The employee sought medical care 
and was referred to a neurosurgeon after an 
MRI disclosed a cervical disc protrusion. Fol- 
lowing a discussion with the neurosurgeon, the 
employee concluded the work incident had 
caused her injury. The employee timely re- 
ported her injury as being work-related, and 
the employer provided a panel of physicians. 
Following the employee’s initial visit with the 
panel physician, the employer denied the claim 
based on its review of reports of the employee’s 
earlier medical visits in which she did not 
mention a work-related injury. Following a 
trial, the court denied the employee’s claim, 
concluding she failed to prove that her injury 
arose primarily out of the alleged work-related 
incident. However, the trial court erred in ad- 
dressing whether the employee’s demeanor and 
lay testimony were “credible as to causation.” 
The question for determination regarding the 
employee’s testimony was not whether the em- 
ployee’s testimony established causation but 
whether the employee satisfied her burden of 
proving by a preponderance of the evidence the 
occurrence of a work-related accident. The ap- 
pellate court concluded that the preponderance 
of the evidence supported the conclusion that 
the employee sustained an injury by accident in 
the course and scope of her employment. Given 
a doctor’s uncontradicted testimony regarding 
medical causation, it further concluded that the 
employee proved the essential elements of her 
claim and was, therefore, entitled to workers’ 
compensation benefits. Having carefully re- 
viewed the record, the appellate court affirmed 
the trial court’s decision. Schubert v. Cura- 
Health Boston, LLC, 2020 TN Wrk Comp App 
Bd LEXIS 61. 

The employee alleged she sustained an injury 
to her left shoulder while moving a box at work. 
The employer initially accepted the claim as 
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compensable but later issued a denial after a 
statement was provided by a co-worker indicat- 
ing the employee was injured at home. Follow- 
ing an expedited hearing, the trial court found 
the employee’s testimony to be credible and 
determined she would likely prevail at trial in 
establishing a compensable injury. The trial 
court awarded medical benefits but denied the 
employee’s request for temporary disability 
benefits. On appeal, the employer contended 
the trial court erred in awarding additional 
medical treatment to the employee for an in- 
jury that is not work-related because it improp- 
erly relied upon the causation opinion of the 
treating physician and improperly found the 
employee’s testimony to be more credible than 
that of her co-worker. First, the trial court did 
not err in deciding to give weight to the opinion 
of the treating physician in making its deter- 
mination as to causation because he had an 
opportunity to evaluate the employee and in- 
quire into her history of injury. He found no 
inconsistency with the employee’s medical re- 
cords and her reported mechanism of injury. 
Second, although the factual testimony from all 
witnesses was at times muddled, contradictory, 
and confusing, the appellate court could not 
conclude the trial court erred in its evaluation 
of witness credibility at the expedited hearing. 
Hodge v. Amazon.com, 2020 TN Wrk Comp App 
Bd LEXIS 63. 

Following a compensation hearing, the trial 
court determined the employee established by a 
preponderance. of the evidence that the distal 
clavicle resection, performed to treat the em- 
ployee’s pre-existing AC arthrosis, was reason- 
ably necessary medical treatment as a result of 
the work injury, and it awarded permanent 
partial disability benefits based on the full 
impairment rating assigned, by the authorized 
physician. On appeal, an employer asserted the 
trial court erred in awarding permanent ben- 
efits based upon a six percent medical impair- 
ment rating because a portion of the rating was 
attributable to a non-work-related condition. 
The employee contended the authorized treat- 
ing physician’s opinion that the employee had a 
six percent impairment is presumed correct 
and that the employer did not produce compe- 
tent evidence to rebut the presumption. The 
appellate court agreed with the employer’s con- 
tention that the six percent impairment rating 
improperly included conditions that the em- 
ployee did not prove arose primarily out of her 
employment. The record contained no evidence 
of a causal link between the employee’s AC 
arthrosis and the work incident, and there is no 
proof that the need for the distal clavicle resec- 


tion was the direct and natural consequence of | 


the employee’s compensable work injuries. 
Moreover, no evidence was presented showing 
the AC arthrosis was aggravated or advanced 
by the work accident. The appellate court con- 
cluded that the employee was entitled to per- 


TENNESSEE CODE 


192 


manent partial disability benefits based on a 
three percent medical impairment. Hart v. 
ThyssenKrupp Elevator Corp., 2020 TN Wrk 
Comp App Bd LEXIS 67. 

The employee alleged he suffered injuries to © 
his neck and back after slipping on hydraulic 
fluid at work and falling. After the employee 
filed a petition seeking workers’ compensation 
benefits, the employer filed a motion for sum- 
mary judgment, asserting one of the employee’s 
treating physicians had concluded his cervical 
spine condition was not more than fifty percent 
causally related to the work accident. The trial 
court concluded the employee had not properly 
responded to the motion for summary judgment 
and granted the employer’s motion for sum- 
mary judgment. The employee appealed but did 
not raise any reviewable issue regarding the 
court’s ruling on the motion for summary judg- 


. ment. He did not present an argument that the 


trial court erred in determining the employer 
had negated an essential element of the em- 
ployee’s claim and in granting the motion for 
summary judgment. Upon careful consider- 
ation of the record, the appellate court affirmed 
the trial court’s order granting summary judg- 
ment and certified it as final. Weddington v. 


Innocor Foam Technologies, LLC, 2020 TN Wrk 


Comp App Bd LEXIS 69. 

In an interlocutory appeal, the employer as- 
serted the trial court erred in ordering it to 
provide ‘additional medical benefits as recom- 
mended by the authorized treating physician, 
arguing that the need for additional surgery 
arose primarily from the employee’s pre-exist- 
ing medical condition. The trial court was faced 
with two competing expert medical opinions. It 
did not abuse its discretion in accepting the 
authorized treating physician’s testimony as to 
the medical necessity being the primary cause 
for additional surgery over that of the review- 
ing physician. Smith v. TrustPoint Hespital, 
LLC, 2021 TN Wrk Comp App Bd LEXIS 1. 

The employee alleged she injured her right 
leg at work and filed a petition for benefits. 
Following the employee’s filing of a request for 
additional temporary disability and medical 
benefits, the trial court set a status conference. 
The employer and Tennessee Subsequent In- 
jury and Vocational Recovery Fund (“SIF”) sub- 
sequently filed a joint motion for summary 
judgment asserting they had negated causa- 
tion, an essential element of the employee’s - 
claim. They additionally asserted the employ- 
ee’s evidence was insufficient to establish cau- 
sation. Although the trial court concluded the 
employer and SIF had negated causation and 
demonstrated that the employee’s evidence was 
insufficient to establish causation, the appel- 
late court concluded that the employer and SIF 
did not meet their summary judgment burdens. 
The treating physician’s affidavit did not ne- 
gate an essential element of the employee’s 
claim and did not shift the burden to the 
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employee to respond to the employer’s and 
SIF’s allegation that an essential element of 
her claim had been negated. Similarly, the 
affidavit did not demonstrate that the employ- 
ee’s evidence was insufficient to establish the 
causal relationship between her injury and her 
employment. Gibbs v. Express Services, Inc., 
2021 TN Wrk Comp App Bd LEXIS 3. 

An employee suffered compensable injuries 
to her right shoulder and the employer initi- 
ated workers’ compensation benefits for those 
injuries, including the surgical repair of the 
employee’s rotator cuff and biceps tendon. The 
employee’s treating physician subsequently 
recommended a shoulder replacement due to 
the employee’s preexisting osteoarthritis, but 
the employer declined to pay for the shoulder 
replacement. After an expedited hearing, the 
trial court properly denied the employee’s re- 
quest that the employer be compelled to pay for 
the shoulder replacement, finding the employee 
had not established that she would likely pre- 
vail at trial in proving the need for shoulder 
replacement surgery was reasonable and nec- 
essary treatment causally related to her work- 
place injury. There was no expert medical proof 
to support the employee’s contention that her 
need for shoulder replacement was primarily 
caused by her work injury or that her work 
injury contributed more than fifty percent in 
causing the need for medical treatment, consid- 
ering all causes. Likewise, there was no evi- 
dence that the surgery contributed more than 
fifty percent in causing the need for shoulder 
replacement. Grimes v. YRC, Inc. , 2021 TN Wrk 
Comp App Bd LEXIS 4. 

The employee suffered work-related injuries 
to her left wrist when she fell from a stepladder, 
requiring emergency surgery. The employer 
provided ongoing medical treatment with the 
physician who performed the emergency sur- 
gery. After returning to work, the employee 
complained of right knee pain and swelling. An 
MRI revealed meniscal tears that the autho- 
rized doctor said were caused by the employee’s 
fall. The employee underwent knee surgery but 
continued to experience symptoms with her 
knee. The authorized doctor placed the em- 
ployee at maximum medical improvement and 
returned her to work, stating arthritis and 
other changes in her knee seen during surgery 
were degenerative and not work-related. The 


employee requested a hearing in which she 


sought to replace her authorized doctor with 
the physician from whom she sought unauthor- 
ized treatment and to obtain the additional 
treatment he recommended. Following an ex- 
pedited hearing, the trial court accepted the 
causation opinion of the physician selected by 
the employee, concluding the employee would 
likely prevail at trial in establishing that the 
meniscal tear seen’in the more recent MRI 
arose out of her employment. However, the 
appellate court held that his testimony, consid- 
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ered as a whole, was that he did not know what 
caused the posterior horn tear indicated by the 
2020 MRI. His testimony was insufficient to 
establish that the employee will likely prevail 
at trial in showing the posterior horn tear arose 
primarily out of the employment. Further, the 
trial court determined that the authorized doc- 
tor failed to treat the employee’s ongoing symp- 
toms and that this failure justified a change in 
the treating physician. Although the employer 
failed to provide a panel for treatment, that 
failure, standing alone, did not mandate a 
change in authorized physicians. The employee 
did not request a panel of physicians; rather, 
she sought to replace the authorized physician 
with the physician she selected on her own 
without notice to or consultation with: the em- 
ployer. Under these circumstances, the appel- 
late court concluded the evidence was insuffi- 
cient for the trial court to change the 
authorized treating physician. Tate v. Doney, 
2021 TN Wrk Comp App Bd LEXIS 5. 

The employee, a certified nursing assistant, 
was injured in the course and scope of her 
employment when she slipped and fell while 
attempting to avoid a large flying insect. The 
employer denied the claim, asserting the em- 
ployee’s injury did not arise primarily out of her 
employment. Relying on the employee’s unre- 
futed testimony that roaches were part of the 
employee’s working environment, the trial 
court determined that roaches were a hazard of 
the employment and that the employee’s inju- 
ries arose primarily out of her employment. In 
the course of performing rounds to check on her 
patients, she sustained an injury when the 
insect suddenly flew in her face, resulting in 
her efforts to ward off the bug and her fall. The 
employer offered no proof concerning the pres- 
ence or absence of insects inside its facility, and 
the employee’s testimony was not disputed or 
contradicted. Accordingly, the appellate court 
concluded the preponderance of the evidence 
established that the presence of insects in the 
employer's facility was part of the employee’s 
work environment and presented a hazard pe- 
culiar to her work sufficient for it to conclude 
that the employee’s injuries arose primarily out 
of her employment. Harris v. Nashville Center 
for Rehabilitation and Healing, 2021 TN Wrk 
Comp App Bd LEXIS 9. 

An employee fell from a roof and reported 
back and neck pain. He was transported by 
ambulance to a local emergency room for treat- 
ment. In response to the employee’s claim for 
workers’ compensation benefits, the employer 
did not offer a panel of physicians, did not 
provide medical benefits, and had not re- 
sponded in any way to the claim. In response to 
the employee’s request for an expedited deci- 
sion on the record, the trial court denied the 
employee’s claim for medical and temporary 
disability benefits, concluding the employee 
had failed to provide adequate documentation 
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regarding the nature of his injury, his need for 
medical treatment, or the extent or duration of 
any period of temporary disability. Although 
the employee was entitled to a panel of physi- 
cians because he had provided uncontroverted 
evidence that he fell and was taken to a hospi- 
tal, the employee was not entitled to temporary 
disability benefits because he offered no evi- 
dence establishing the occurrence or duration 
of a period of temporary total disability caused 
by the work accident. Hibbitts v. Royal, 2021 
TN Wrk Comp App Bd LEXIS 10. 

The employee, an over-the-road truck driver, 
alleged suffering an injury to her upper back 
and neck while pulling a pin on a fifth wheel. 
The employer disputed that it received proper 
notice of the alleged injury and denied that the 
injury is compensable. Following an expedited 
hearing, the trial court concluded that the 
employee was unlikely to prevail at trial in 
establishing that her current complaints arose 
primarily out of and in the course and scope of 
her employment. The trial court principally 
based its decision on its assessment of the 
employee’s credibility, noting that the employee 
had presented no evidence to corroborate her 
testimony that her injury occurred on Septem- 
ber 11 or that she had reported her injury to her 
employer. The preponderance of the evidence 
supported the trial court’s credibility determi- 
nations and the decision of the trial court was 
affirmed. Mann v. ACA Transport, LLC, 2021 
TN Wrk Comp App Bd LEXIS 11. , 

Following a report of a work-related hand 
injury, the employee selected a treating physi- 
cian from an employer-provided panel. The 
authorized provider’s report of the employee’s 
initial visit stated that the injury was “not 
considered to be a work-related injury.” The 
employee then sought unauthorized treatment 
and was diagnosed with trigger finger for which 
she underwent surgery. The operating surgeon 
indicated the employee’s condition was “likely 
related to her [workplace] injury.” Following 
two expedited hearings, the trial court denied 
benefits. The employer subsequently filed a 
motion for summary judgment, which the trial 
court granted. The appellate court held that the 
trial court failed to address whether the em- 
ployer met its burden of demonstrating that the 
employee’s evidence was insufficient to estab- 
lish an essential element of her claim, resting 
its decision instead on the conclusion that the 
medical evidence showed the employee’s al- 
leged injury was not primarily related to her 
work. Lemons v. Elwood Staffing Services, Inc., 
2021 TN Wrk Comp App Bd LEXIS 12. 

An employee, a home health aide, sustained 
work-related injuries when she caught a falling 
patient, which resulted in shoulder, neck, and 
low back pain. The employer accepted the 
shoulder and low back injuries as compensable 
but denied that any compensable aggravation 
of the employee’s pre-existing cervical condition 
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arose primarily out of the work incident. Fol- 
lowing the first expedited hearing, the trial 
court ordered the employer to provide medical 
benefits for the employee’s cervical condition. 
The employer appealed, and the appellate court 
reversed the trial court’s order, concluding the 
expert medical proof did not support the court’s 
determination that the employee was likely to 
prove a compensable aggravation of her pre- 
existing condition. In the second expedited 
hearing, the parties submitted the same depo- 
sitions and medical records as were previously 
considered by the trial court with the addition 
of lay witness testimony and an affidavit from. 
the court reporter correcting a typographical 
error in one of the medical depositions. The 
trial court again ordered additional treatment 
for the employee’s cervical condition. The em- 
ployer appealed, and the trial court’s order was 
affirmed. Thereafter, the employer provided a 
panel of orthopedists for evaluation and treat- | 
ment of the employee’s neck complaints. After 
receiving a causation opinion from the autho- 
rized physician, the employer requested a third 
expedited hearing. The trial court concluded 
the employee was not likely to establish that 
the work incident primarily caused her current 
need for medical treatment. When considering 
the record as a whole, it was clear that the 
treating physician was addressing only the 
employee’s current complaints when providing 
his opinion regarding the cause of the employ- 
ee’s current need for medical care. As the treat- 
ing physician, his opinion on this issue is en- 
titled to a presumption of correctness, which 
the employee had not rebutted. Accordingly, the 
appellate court affirmed the trial court’s deter- 
mination that' the employee’s current com- 
plaints were not caused by her 2015 work 
injury and that the employer was not required 
to provide medical care for those complaints. 
Owens v. Sitters, 2021 TN Wrk Comp App Bd 
LEXIS 138. » 

An employee, a database administrator, fell 
in a parking lot while she left the building in 
which she was retrieving a headset from her 
automobile for use in a work-related call. Her 
employer denied a request for workers’ compen- 
sation benefits on the basis that the employee’s 
accident did not arise primarily out of or within 
the course and scope of her employment and 
was idiopathic in nature. The employee filed a 
motion for summary judgment, which was de- 
nied. The critical issue was whether the acci- 
dent that caused the employee’s injuries arose 
primarily out of and in the course and scope of 
the employment. The appellate court held that 
there were disputed issues of material fact 
pertinent to the trial court’s compensability 
determination. The trial court will be required 
to determine whether the employee’s accident 
had its origin in the hazards to which the 
employment exposed the employee while doing 
her work. The weather conditions, the condi- 
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tion of the parking lot, the reason for the 
employee's trip to her,car, the parking arrange- 
ment, and the ultimate cause of the accident 
are all facts that may impact the trial court’s 
decision. Moreover, the trial court must further 
determine whether the employee remained in 
the course and scope of her employment when 
she left the building to walk to her car. Rowe v. 
Mitsubishi Motors North America, Inc., 2021 
TN Wrk Comp App Bd LEXIS 15. 

The employee, a licensed practical nurse at a 
medical detox facility, alleged suffering a work- 
related mental injury after hearing a violent 
confrontation between a co-worker and a pa- 
tient at the facility and seeing the aftermath of 
the altercation. The employer denied the claim, 
asserting the employee’s alleged mental injury 
was not the result of a sudden or unusual 
stimulus. Following an expedited hearing, the 
trial court concluded the employee presented 
sufficient evidence to establish she was entitled 
to a panel of physicians. The employer has 
appealed. The appellate court noted the rel- 
evant question was not whether the employee 
has proven she sustained a mental injury as 
alleged by the employer in its notice of appeal, 
but whether the employee came forward with 
sufficient evidence at this interlocutory stage of 
the case to support the trial court’s order for a 
panel of physicians. The employer had offered 
no argument addressing this issue. The deci- 
sion of the trial court was affirmed. Lee v. 
JourneyPure Holdings, Inc., 2021 TN Wrk 
Comp App Bd LEXIS 16. 

The employee, a caregiver, alleged that she 
injured her left shoulder while moving a 
paraplegic client. The employer initially pro- 
vided workers’ compensation benefits, but it 
terminated temporary disability benefits after 
the employer offered to return the employee to 
work in a light duty position. After a second 


expedited hearing, the trial court discontinued © 


temporary disability and medical benefits 
based on the causation opinion of the autho- 
rized physician. The employee sought unau- 
thorized treatment, including shoulder surgery, 
and later requested a third expedited hearing 
in which she asked the court to compel the 
employer to provide additional medical treat- 
ment for her left shoulder. The trial court 
concluded the employee failed to provide suffi- 
cient evidence to demonstrate she was likely to 
prevail at. trial and denied her request for 
medical benefits. Although the employee under- 
went unauthorized surgery for her left shoul- 
der, she provided no medical proof addressing 
causation from the operating surgeon or any 
provider who treated her subsequent to her 
surgery. The appellate court affirmed. Harrison 
v. Chattanooga Staffing, 2021 TN Wrk Comp 
App Bd LEXIS 22. 

The employee was injured in an assault by a 
former friend and co-employee in the employ- 
er’s parking lot. Reasoning that the assault 
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arose out of an inherently private dispute, the 
employer denied the employee’s claim for work- 
ers’ compensation benefits and filed a motion 
for summary judgment. The trial court denied 
the employer’s motion, concluding that deter- 
mining whether the assault stemmed from an 
inherently private dispute would require the 
court to weigh the evidence and make credibil- 
ity determinations. The employer has ap- 
pealed. The appellate court noted that the bur- 
den fell to the employer to negate an essential 
element of the employee’s claim or demonstrate 
that the employee’s evidence was insufficient to 
establish her claim. The employer failed to do 
either; thus, the burden never shifted to the 
employee. The employer asserted there was no 
evidence that the former co-employee’s termi- 
nation was a motivating factor in the assault. 
At the summary judgment stage, the burden to 
show that the termination was not a motivating 
factor fell to the employer. Thus, the appellate 
court affirmed the trial court’s order denying 
the employer’s motion for summary judgment 
and remanded the case. Kennard v. Mid-South 
Transportation Management, Inc., 2021 TN 
Wrk Comp App Bd LEXIS 23. 

An employee, an ironworker, was injured 
when a metal panel fell from a roof, hit the 
ground, and struck him on the head and left 
shoulder, causing him to twist and fall on his 
right knee. The employee received authorized 
medical treatment for the knee injury and was 
eventually placed at maximum medical im- 
provement and returned to work with no re- 
strictions by his authorized physician. Upon 
returning to work, the employee reported expe- 
riencing pain in his neck and shoulder blades 
with numbness in his arms. The employee did 
not request. medical treatment for his neck, 
upper back, and arm symptoms until more than 
one year after the work accident. The employer 
denied medical treatment for those conditions, 
citing a lack of medical proof establishing cau- 
sation. Following an expedited hearing, the 
trial court determined that the employee was 
entitled to medical benefits for his alleged neck, 
upper back, and arm injuries without coming 
forward with any evidence of medical causa- 
tion. On appeal, the employer disputed the 
compensability of the employee’s alleged neck 
and shoulder injuries based on the significant 
delay from the occurrence of the accident to the 
request for medical treatment. The appellate 
court reversed. It noted that although it was 
undisputed that a heavy panel hit the employ- 
ee’s head and shoulder, it was also undisputed 
that over one year elapsed prior to his request 
for medical treatment for his neck, shoulders, 
and arms, during which time the employee 
could have discussed such issues with his au- 
thorized treating physician, the adjuster, the 
nurse case manager, and/or the employer. The 
appellate court was not persuaded that the 
employee’s vague descriptions of “discomfort” 
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months after the incident occurred was suffi- 
cient evidence at this stage of the proceedings 
to support a conclusion that he is likely to 
prevail at trial in establishing an entitlement 
to medical treatment for his neck and shoul- 
ders. Morton v. Morsey Constructors, 2021 TN 
Wrk Comp App Bd LEXIS 33. 

An employee requested the trial court to 
order the employer to authorize knee surgery 
recommended by the authorized physician. The 
employer declined to provide the treatment, 
relying on its medical expert’s causation opin- 
ion. Following an expedited hearing, the trial 
court concluded that the authorized physician’s 
causation opinion was not entitled to a statu- 
tory presumption of correctness because the 
physician was not selected from a'‘panel. Fur- 
ther, the trial court determined the employer’s 
physician’s causation opinion was entitled to 
greater weight than the opinion of the treating 
physician because his explanation was more 
thorough and detailed. The trial court denied 
the employee’s request for relief, concluding the 
employee did not present sufficient medical 
proof from which the court could determine 
that the employee would likely prevail at trial 
in proving the requested surgery was causally 
related to the employee’s work injury. While the 
authorized physician indicated that the need 
for the total knee replacement was “related” to 
the work injury, he did not state that the work 
injury primarily caused the need for the knee 
replacement or words to that effect. In addition 
to the authorized physician’s legally insuffi- 
cient causation opinion, the employer’s physi- 
cian’s deposition testimony was clear, while the 
court had to piece together the authorized phy- 
sician’s opinion. The order denying the re- 
quested left total knee replacement was af- 
firmed. Enriquez v. Defender Services, Inc., 
2021 TN Wrk Comp App’ Bd LEXIS 35. 

An employee, a warehouse worker, reported 
suffering an injury to his low back while help- 
ing lift a box onto a conveyor belt. After a period 
of authorized treatment, the treating physician 
recommended surgical intervention, but the 
employer declined to authorize the surgery af- 
ter receiving a medical opinion that the surgery 
was not medically necessary to treat the em- 
ployee’s low back condition. Subsequently, the 
recommendation for surgery was submitted to 
the employer’s utilization review provider who 
recommended non-certification. The utilization 
review denial was appealed to the Medical 
Director’s office, and the Assistant Medical Di- 
rector agreed with the non-certification. Fol- 
lowing an expedited hearing, the trial court 
determined the expert proof submitted by the 
employer overcame the presumption of correct- 
ness attributable to the authorized physician’s 
opinion regarding the medical necessity of the 
recommended surgery and denied the employ- 
ee’s request. The appellate court concluded the 
trial court did not err in accepting the opinions 
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of the employer’s medical experts over the opin- 
ions of the treating physician with respect to 
the issue of medical necessity of the recom- 


- mended surgery. Smith v. Memphis National 


Parts Warehouse/Daimler Trucks, 2021 TN 
Wrk Comp App Bd LEXIS 36. 

An employee reported injuring her left hand 
and wrist while in the course and scope of her 
employment, and the employer initially pro- 
vided a panel of physicians. After the employee 
failed to complete a post-accident drug screen, 
the employer denied the claim, asserting it was 
entitled to certain presumptions pursuant to 
the rules governing Tennessee’s Drug Free 
Workplace Program. Following an expedited 
hearing, the trial court concluded the employer 
was not entitled to any presumptions but also 
found the employee failed to show she is likely 
to prevail at trial in proving medical causation 
and denied her request for medical benefits. 
Thereafter, the employer filed a motion for 
summary judgment, which the trial court de- 
nied. The employer subsequently provided a 
panel of orthopedic physicians to the employee, 
and, after obtaining a causation opinion from 
the authorized physician, the employer filed a 
second motion for summary judgment. In re- 
sponse to the motion, the employee submitted a 
medical record and letter from the authorized 
physician addressing causation. The trial court 
properly determined that the employee’s causa- 
tion opinions were inadmissible at the sum- 
mary judgment stage. Further, the trial court 
properly granted the employer’s motion for 
summary judgment and dismissed the employ- 
ee’s claim, concluding the employer success- 
fully negated an essential element of the em- 
ployee’s claim and established the employee’s 
proof was insufficient to create a genuine issue 
of material fact as to causation. Morgan v. Beall 
Manufacturing, Inc., 2021 TN Wrk Comp App 
Bd LEXIS 38. 

An employee, a truck driver, reported low 
back pain, leg numbness, and other symptoms 
following an incident in Oklahoma. After cer- 
tain authorized medical evaluations were com- 
pleted, the employer denied the claim, assert-- 
ing the employee’s medical condition was not 
causally related to the alleged work accident. 
Following a compensation hearing, the trial 
court concluded the employee had not proven 
by a preponderance of the evidence that her 
medical condition arose primarily from the re- 
ported work accident, and the employee ap- 
pealed. Because the trial court’s decision to 
deny benefits hinged on its evaluation of expert 
medical proof of causation, including an opinion 
from a panel-selected physician, the employee 
was required to show both that the trial court 
abused its discretion in accepting the causation 
opinion of a treating physician over that of 
other physicians and that the employee’s evi- 
dence of causation overcame the presumption 
of correctness accorded the treating physician’s 
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opinion. The appellate court found nothing in 
the trial court’s opinion that indicated it ap- 
plied an incorrect legal standard, reached an 
illogical conclusion, or based its decision on a 
clearly erroneous assessment of the evidence. 
The trial court’s order was affirmed. Moore v. 
Beacon Transport, LLC, 2021 TN Wrk Comp 
App Bd LEXIS 39. 

An employee alleged he was the victim of an 
attempted robbery and suffers from post-trau- 
matic stress disorder as a result. The employer 
contended the employee’s accounts of the event 
as given to various individuals, including the 
treating physician, were inconsistent, calling 
into question the employee’s credibility. As a 
result, the employer asserted that the autho- 
rized physician’s causation opinion, which nec- 
essarily relied on the employee’s subjective 
statements, was unreliable and should not be 
considered. Following an expedited hearing in 
which the employee sought additional medical 
benefits and temporary disability benefits, the 
trial court found that, while there were discrep- 
ancies in the employee’s accounts of the event, 
the discrepancies were insignificant or irrel- 
evant and that the employee’s testimony was 
credible. The trial court noted that the record 
contained only one causation opinion, and, as a 
result, determined the employee would likely 
prevail at trial in establishing entitlement to 
additional medical benefits and temporary dis- 
ability benefits. While there may have been 
inconsistencies in the various accounts of the 
events given by the employee, the trial court 
appropriately considered the strengths and 
weaknesses of the relevant evidence in deter- 


mining whether the employee had come for-. 


ward with sufficient evidence to indicate a 
likelihood of prevailing at trial. Based upon a 
review of the record, the appellate court could 
not conclude there was clear and convincing 
evidence that the employee’s testimony forming 
the basis of the trial court’s order was not 
credible. Furthermore, the employer did not 
offer any medical opinion to rebut the presump- 
tion of correctness afforded the authorized phy- 
sician’s causation opinion. The trial court’s or- 
der awarding medical and temporary disability 
benefits was affirmed. Jones v. AT&T Services, 
Inc., 2021 TN Wrk Comp App Bd LEXIS 41. 
An employee sustained serious injuries when 
a severe coughing episode precipitated by in- 
haling vapor from an electronic cigarette re- 
sulted in his falling from a wall on which he had 
been sitting in a designated smoking area near 
his workplace. In its second expedited hearing 
order, which was a decision on the record, the 
trial court determined the employee is likely to 
prevail at trial in establishing he suffered an 
injury arising primarily out of and in the course 
and scope of employment and awarded the 
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employee certain medical and temporary dis- 
ability benefits. On appeal, the employer con- 
tended the trial court erred in determining the 
employee is likely to prevail at a hearing on the 
merits in proving that his fall from the wall 
while vaping is a compensable injury. In addi- 
tion to testifying that he was reviewing his 
emails and calendar on his phone when he 
“used a vape and inhaled and wound up cough- 
ing to the point where [he] passed out,” the 
employee testified that he and his manager 
used the designated smoking area, dubbed “the 
third-floor meeting room,” to have “private 
meetings out there away from the client.” He 
said there were no tables, no “formal” seating 
area, and no chairs. He described the wall from 
which he fell as “a natural place to sit [and,] [i]n 
fact, it was the only [place to sit] as there [were] 
no chairs provided by [Employer] despite the 
regular use of this area for breaks.” Further- 
more, the employee testified that “[e]mployees, 
including [his] manager who was a smoker, 
routinely sat on the wall while using this area 
for a smoking break or for meetings.” Against 
these unrefuted facts, the appellate court con- 
cluded the preponderance of the evidence sup- 
ported the trial court’s determination of a suf- 
ficient connection between the employee’s 
injuries and his employment to establish he 
would likely prevail at a hearing on the merits. 
The trial courts order was_ affirmed. 
McGauvran v. ATOS Syntel, Inc., 2021 TN Wrk 
Comp App Bd LEXIS 43. 

An employee reported experiencing low back 
pain radiating down his left lower extremity 
while lifting heavy totes at work. After seeing 
an authorized physician and visiting the local 
emergency room, the employee sought treat- 
ment from a physician of his own choice. In an 
interlocutory appeal, the employer asserted the 
trial court erred in declining to grant its pre- 
hearing motion in limine to exclude the testi- 
mony of that physician based on the alleged 
unreliability of the information and data on 
which the physician relied. In denying the 
motion, the trial court concluded the issues 
noted by the employer impacted the weight but 
not the admissibility of the physician’s opin- 
ions, and the employer has appealed. The ap- 
pellate court could not conclude the trial court 
abused its discretion in denying the employer’s 
motion in limine. Any discrepancies in the 
histories provided by the employee impacted 
the weight of the physician’s testimony, not its 
admissibility. The trial court will be tasked 
with weighing the physician’s statements and 


- opinions against those offered by the autho- 


rized physician in light of the employee’s testi- _ 
mony, documentary evidence, and the presump- 
tion of correctness on the medical causation 
issue. Lawson v. Amazon.com Services, LLC, 
2021 TN Wrk Comp App Bd LEXIS 47. 
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NOTES TO DECISIONS 


ANALYSIS 


2 Causation. 
6. Rebuttable Presumption. 


2. Causation. 

Employee failed to establish by expert medi- 
cal evidence the causal relationship between 
her claimed injury and the employment activity 
because the record did not support the employ- 
ee’s claim that the trial court’s decision or that 
of the Appeals Board was the result of withheld 
or manipulated evidence or information. Nor 
did she offer any substantive challenge sup- 
porting reversal or a different conclusion as to 
causation. Moore v. Beacon Transp., LLC, — 
S.W.3d —, 2022 Tenn. LEXIS 407 (Tenn. Oct. 
24, 2022). 


6. Rebuttable Presumption. 

After considering the report and testimony of 
the physician who conducted an independent 
medical examination at the employer’s request 
and the C-32 form of the injured employee’s 
authorized treating physician, the trial court 
properly denied the petition because the em- 
ployer failed to rebut the presumption of cor- 
rectness that attached to the doctor’s opinion. 
The employer’s medical expert acknowledged 
that the doctor’s current diagnoses of the em- 
ployee were materially identical to the diagno- 
ses he made in 2004, which served as the basis 
for the 2007 settlement agreement. Food Lion, 
Inc. v. Wilburn, — S.W.3d —, 2023 Tenn. LEXIS 
2 (Tenn. Jan. 11, 2023). 


50-6-110. Injuries not covered — Drug and alcohol testing. 


Workers’ Compensation Appeals Board 
Decisions. The employee was working under 
mechanical equipment that engaged unexpect- 
edly, resulting in severe crush injuries to the 
employee. After initially providing workers’ 
compensation benefits, the employer denied the 
claim, asserting the affirmative defense of will- 
ful violation of a safety rule based on the 
employee’s failure to comply with the employ- 
er’s lockout/tagout policy. The employee ac- 
knowledged the existence and his violation of 
the safety rule but asserted the employer could 
not establish its defense because the employer 
did not engage in bona fide enforcement of the 
safety rule. The employee also contended he 
had a valid excuse for violating the rule. The 
preponderance of the evidence supported the 
trial court’s determination that the employer 
exercised consistent, unbiased, and bona fide 
enforcement of its lockout/tagout policy, and 
that the employee, who had actual knowledge 
of the policy and the dangers of not following 
the policy, did not establish a valid excuse for 
failing to follow the policy. Accordingly, the trial 


50-6-116. Construction of chapter. 


Workers’ Compensation Appeals Board 
Decisions. An employee asserted she suffered 
a left eye injury when foreign material entered 
her eye while she was working in the course 
and scope of her employment. Her employer 
initiated benefits and paid certain medical ex- 
penses. More than one year after the last vol- 
untary payment of benefits, the employee filed 
a petition seeking additional benefits. The em- 
ployer asserted that the employee’s ongoing 
complaints were unrelated to the work accident 


court’s determination that the employee would 
not likely prevail at a hearing on the merits 
was not in error. Dennison v. Packaging Corpo- 
ration of America, 2020 TN Wrk Comp App Bd 
LEXIS 60. 

The employee had four fingers of his right 
hand accidentally amputated when he reached 
past the guard on a fabric-cutting machine to 
remove fabric that had clogged the machine. 
The employer denied the employee’s claim for 
benefits, asserting no compensation was due 
because of the employee’s willful violation of 
the employer’s safety rules. The trial court 
found the employer instituted and enforced 
safety rules, the employee was aware of and 
willfully violated the rules, and the employee 
did not have a valid excuse for violating the 
rules. It denied the employee’s claim, and the 
employee has appealed. The evidence sup- 
ported the trial court’s decision, and the trial 
court’s compensation order denying benefits 
was affirmed. Hernandez v. Jones Fiber Prod- 
ucts, LLC, 2020 TN Wrk Comp App Bd LEXIS 
(le 


and that her petition for benefits was untimely. 
It was unrefuted that the employer last paid 
workers’ compensation benefits on June 18, 
2018, and that the employee’s petition for ben- 
efits was filed more than one year after that 
date. The trial court’s conclusion that the em- 
ployee’s petition was not filed timely has not 
been challenged on appeal in any meaningful 
way. Consequently, the appellate court con- 
cluded that the trial court did not err in grant- 
ing the employer’s motion for summary judg- 
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ment and dismissing the employee’s claim. 
Jackson v. Federal Express Corporation, 2021 
TN Wrk Comp App Bd LEXIS 2. 
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50-6-122. Case management and utilization review — Use of HMOs 
and PPOs — Legislative intent — Claims by health care 


providers. 


Workers’ Compensation Appeals Board 
Decisions. An interlocutory appeal arose from 
a discovery dispute concerning certain commu- 
nications between the employer’s attorney and 
a nurse case manager assigned to the employ- 
ee’s claim by a third-party administrator. The 
trial court issued an order instructing the em- 
ployer to respond to the employee’s discovery 
requests and provide a copy of the nurse case 
manager’s records to the employee, and the 
employer appealed. The employer cited the 
“common interest doctrine,” which it asserted 
protects communications between the em- 
ployer, its counsel, and a nurse case manager 
employed by a third-party administrator. The 
appellate court concluded: that the common 
interest doctrine was inapplicable in this case. 
The common interest doctrine was developed to 
widen the circle of persons to whom clients may 
disclose privileged communications, but that 
circle is limited to participants in a joint de- 
fense who have common legal interests in coor- 
dinating a joint legal strategy. In the context of 
this workers’ compensation litigation, the ap- 
pellate court concluded the nurse case manager 
was beyond the reach of the common interest 


doctrine. The employer also asserted that any 
communication between the employer and its 
counsel that included the nurse case manager 
was protected by the attorney-client privilege. 
However, the appellate court found nothing in 
the statutes, regulations, or case law to suggest 
that the nurse case manager was an agent 
acting on behalf of the employer, or the func- 
tional equivalent of an employee of the em- 
ployer, for purposes of invoking the attorney- 
client privilege. Finally, the employer asserted 
that communications between the employer, its 
counsel, and the nurse case manager were 
protected from discovery by the work-product 
doctrine. Although the record was unclear as to 
the precise nature of the information the em- 
ployer claimed was communicated to the nurse 
case manager that is protected by the work 
product doctrine, if any of those communica- 
tions included the mental impressions or legal 
theories of the attorney, the work product doc- 
trine was waived when those mental impres- 
sions or legal theories were communicated to a 
neutral third party. Philalom v. State Farm 
Mutual Automobile Ins. Co., 2021 TN Wrk 
Comp App Bd LEXIS 34. 


50-6-123. Case management system for coordinating medical care 


services. 


Workers’ Compensation Appeals Board 
Decisions. An interlocutory appeal arose from 
a discovery dispute concerning certain commu- 
nications between the employer’s attorney and 
a nurse case manager assigned to the employ- 
ee’s claim by a third-party administrator. The 
trial court issued an order instructing the em- 
ployer to respond to the employee’s discovery 
requests and provide a copy of the nurse case 
manager’s records to the employee, and the 
employer appealed. The employer cited the 
“common interest doctrine,” which it asserted 
protects communications between the em- 
ployer, its counsel, and a nurse case manager 


employed by a third-party administrator. The- 


appellate court concluded that the common 
interest doctrine was inapplicable in this case. 
The common interest doctrine was developed to 
widen the circle of persons to whom clients may 
disclose privileged communications, but that 
circle is limited to participants in a joint de- 
fense who have common legal interests in coor- 
dinating a joint legal strategy. In the context of 
this workers’ compensation litigation, the ap- 


pellate court concluded the nurse case manager 
was beyond the reach of the common interest 
doctrine. The employer also asserted that any 
communication between the employer and its 
counsel that included the nurse case manager 
was protected by the attorney-client privilege. 
However, the appellate court found nothing in 
the statutes, regulations, or case law to suggest 
that the nurse case manager was an agent 
acting on behalf of the employer, or the func- 


tional equivalent of an employee of the em- 


ployer, for purposes of invoking the attorney- 
client privilege. Finally, the employer asserted 
that communications between the employer, its 
counsel, and the nurse case manager were 
protected from discovery by the work-product 
doctrine. Although the record was unclear as to 
the precise nature of the information the em- 
ployer claimed was communicated to the nurse 
case manager that is protected by the work 
product doctrine, if any of those communica- 
tions included the mental impressions or legal 
theories of the attorney, the work product doc- 
trine was waived when those mental impres- 
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sions or legal theories were communicated to a 
neutral third party. Philalom v. State Farm 
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Mutual Automobile Ins. Co., 2021 TN Wrk 
Comp App Bd LEXIS 34. 


Part 2 CLAIMS AND PAYMENT OF COMPENSATION 


50-6-201. Notice of injury. 


Workers’ Compensation Appeals Board 
Decisions. The employee alleged suffering a 
work-related injury to his hand that became 
infected, requiring emergency surgery. The em- 
ployer denied the employee’s claim, asserting 
that the alleged injury did not arise primarily 
out of the employment and that the employee 
failed to give timely notice of his injury. Follow- 
ing an expedited hearing, the trial court deter- 
mined the employee was unlikely to prevail at 
trial in establishing he gave timely notice of his 
injury but that the employer failed to establish 
that it was prejudiced by the late notice. The 
court awarded some of the medical benefits the 
employee requested and denied the employee’s 
request for temporary disability benefits. The 
employer appealed. The appellate court con- 
cluded from its review of the record that the 
preponderance of the evidence showed that the 
extent of any prejudice to the employer’s ability 
to investigate the circumstances of the employ- 
ee’s alleged injury and to direct his medical care 
was insufficient to bar the employee’s claim. 
Furthermore, the preponderance of the evi- 
dence supported the trial court’s determination 
that the employee would likely prevail at trial 
in establishing that his right-hand injury arose 
primarily out of and in the course and scope of 
his employment. Mitchell v. AECOM, 2021 TN 
Wrk Comp App Bd LEXIS 28. 

An employee alleged a work-related injury to 
her right shoulder when she moved a heavy 


50-6-203. Limitation of time, claims 


Workers’ Compensation Appeals Board 
Decisions. The employee sustained two work- 
related injuries, the first occurring on April 2, 
2018, and the second occurring on March 20, 
2019. The employee filed a petition for benefits 
on February 26, 2019, and, following the second 
injury, the employer’s workers’ compensation 
insurer chose to treat the two injuries as one 
claim. On December 18, 2019, the trial court 
dismissed the employee’s petition without 
prejudice. The employer continued voluntarily 
paying workers’ compensation benefits until 
March 2020. On April 30, 2020, the employee 
filed a second petition seeking additional medi- 
cal treatment for her injuries and subsequently 
requested an expedited hearing. In response to 
the employer’s argument that the second peti- 
tion was untimely, the trial court properly de- 
termined that the employee’s April 30, 2020 
petition was timely. An employee whose claim 
is involuntarily dismissed without prejudice 


package from a shelf. The employer initially 
provided medical care but later denied the 
claim, asserting the employee failed to give 
timely notice of her alleged injury. The em- 


‘ployee testified she did not tell anyone about 


“what happened” the day of the incident or the 
following day when she left early because she 
thought her shoulder was going to get better. 
She testified she told a “learning ambassador” 
about the incident the next day and another 


“learning ambassador” the following week and 


that she told one learning ambassador she “was 
concerned that it was going to be a Workers’ 
Comp case.” Following an expedited hearing, 
the trial court determined that the employee 
provided verbal notice within the 15-day statu- 
tory period, that her verbal notice excused 
written notice, and that the employer was not 
prejudiced by the employee’s delay in providing 
written notice. The appellate court’s review of 
the record supported the trial court’s determi- 
nation that the employee had a reasonable 
excuse for her failure to provide timely written 
notice. It concluded the preponderance of the 
evidence supported the trial court’s determina- 
tion that the employee would likely prevail at 
trial in establishing she had a reasonable ex- 
cuse for her failure to timely provide written 
notice of her alleged injury. Ruggieri v. Amazon- 
.com, LLC, 2021 TN Wrk Comp App Bd LEXIS 
Bl! 


and actions. 


must file within the applicable statute of limi- 
tations. The employer continued providing 
medical benefits until March 2020. Accordingly, 
the employee’s April 30, 2020 petition was filed 
within the applicable limitation period. Day v. 
Great Salons of Knoxville, Inc., 2021 TN Wrk 
Comp App Bd LEXIS 7. 

An employee suffered a compensable injury 
to her left shoulder for which the employer 
provided workers’ compensation benefits. The 
parties reached an agreement to resolve the 
employee’s claim that included the closure of 
future medical benefits, and the employer filed 
a “Petition for Benefit Determination Settle- 
ment Approval Only.” When presented with the 
terms of the settlement, the judge concluded 
that closure of medical benefits was not in the 
employee’s best interests and declined to ap- 
prove the settlement. More than one year later, 
the employee filed a petition for benefit deter- 
mination seeking to compel the employer to 
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provide certain workers’ compensation ben- 
efits. The employer filed a motion for summary 
judgment, asserting the employee’s petition 
was not filed within the applicable limitations 
period. Following a hearing on the employer’s 
motion, the trial court concluded the petition 
originally filed by the employer satisfied the 
statute of limitations and denied the employer’s 
motion for summary judgment. Both parties 
have appealed. The appellate court affirmed 
the trial court’s decision because it concluded 
that the petition for benefit determination for 
settlement approval was sufficient. to toll the 
employee’s statute of limitations. Crawford v. 
Wal-Mart Associates, Inc., 2021 TN Wrk Comp 
App Bd LEXIS 17. 

The employee suffered an injury to his head 
while working at a movie theater. The employer 
accepted the claim and provided temporary 
disability and medical benefits until the autho- 
rized physician placed the employee at. maxi- 
mum medical improvement. The employee 
sought unauthorized medical treatment and 
subsequently filed a petition for benefits. The 
employer denied that it owed additional ben- 
efits, asserting the employee had filed his peti- 
tion outside the applicable statute of limita- 


ADVANCE CODE SERVICE 


50-6-204 


tions and that the requested medical care was 
not causally related to the work injury. At an 
expedited hearing, the trial court found the 
employee had filed his petition more than one 
year after the date of the last payment of 
benefits and denied the employee’s request for 
additional medical care. After the employer 
filed a second motion for summary judgment, 
curing the defects of the prior motion, the trial 
court granted the motion and dismissed the 
employee’s claim, finding the employee had not 
timely filed his petition for benefits. In its 
statement of undisputed facts, the employer 
asserted that the last payment for benefits to or 
on behalf of the employee was made on March 
22, 2019. The employee filed his petition for 
benefits on March 26, 2020, over one year after 
the date of the last payment. The employee 
provided no evidence to dispute the assertion 
that his petition for benefits was not timely, and 
he did not respond to the employer’s statement 
of undisputed facts. Thus, the employer ne- 
gated an essential element of the employee’s 
claim by establishing the employee did not 
timely file his petition for benefits. The order 
granting summary judgment was affirmed. 
Bryant v. Malco Theaters, Inc., 2021 TN Wrk 
Comp App Bd LEXIS 29. 


50-6-204. Medical treatment, attendance and hospitalization — Re- 
lease of medical records — Reports — Disputes — Reim- 
bursement or payment of expenses — Burial expenses — 
Physical examinations — Pain management — Impair- 


ment ratings. 


Workers’ Compensation Appeals Board 
Decisions. Nothing in the statute or regula- 
tions prevents either party from obtaining a 
second opinion on the issue of permanent medi- 
cal impairment. Likewise, nothing in the stat- 
ute or regulations prohibits either party from 
seeking that opinion based on a review of 
medical records. Either party can then seek a 
MIRR evaluation if there is a dispute as to the 
degree of permanent medical impairment. 
Thus, the trial court properly concluded there 
was no legal basis to quash the employer’s 
request for a MIRR evaluation and denied the 
employee’s motion. Gray v. Conagra Foods 
Packaged Foods Co., Inc., 2020 TN Wrk Comp 
App Bd LEXIS 55. 

Following a court-approved settlement of the 
employee’s claim for workers’ compensation 
benefits, the employee sought additional medi- 
cal treatment for lumbar complaints that he 
contended should be provided as a result of the 
settlement agreement. The employer declined 
to authorize the treatment, and the employee 
filed a petition for benefits seeking additional 
medical care. The trial court concluded that the 
parties’ settlement agreement did not exclude 
future medical care for any of the employee’s 


work injuries and ordered the employer to 
provide future medical treatment for the em- 
ployee’s low back complaints. The trial court’s 
order is vacated because neither the parties nor 
the trial court addressed the statutory mandate 
that settlement agreements compromising and 
settling the issue of future medical benefits 
include a provision confirming that the em- 
ployee has been informed of the potential con- 
sequences of the settlement, if any, with respect 
to Medicare and TennCare benefits and liabili- 
ties. The case was remanded for the trial court’s 
consideration of the applicability of the statu- 
tory mandate and the impact on this case, if 
any, of the absence of the statutory language 
from the parties’ settlement agreement. Lane v. 
Securemedy, Inc., 2020 TN Wrk Comp App Bd 
LEXIS 56. 

The employee, a roofer, fell from the roof of a 
house and sustained injuries to his thoracic 
spine, resulting in paralysis below the T-10 
level. Upon reaching maximum medical im- 
provement, the employee obtained a medical 
impairment rating from a physician in Tennes- 
see before moving to Maryland. Thereafter, the 
employer asked the employee to submit to an 
evaluation in Tennessee with a doctor of its 
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choice. The employee refused, claiming the re- 
quest was unreasonable due to his physical 
condition, traveling obstacles, and COVID-19 
considerations. Following the employee’s re- 
fusal to attend the examination, the employer 
filed a motion to compel the medical examina- 
tion. The trial court denied the employer’s 
motion on the basis that the request was not 
reasonable. Noting that the employer’s right to 
obtain an evaluation by a physician of its choice 
had not been denied, the appellate court con- 
cluded the result reached by the trial court was 
within the range of acceptable alternative dis- 
positions. Bennett v. Suretech Construction, 
2020 TN Wrk Comp App Bd LEXIS 65. 

Following a compensation hearing, the trial 
court determined the employee established by a 
preponderance of the evidence that the distal 
clavicle resection, performed to treat the em- 
ployee’s pre-existing AC arthrosis, was reason- 
ably necessary medical treatment as a result of 
the. work injury, and it awarded permanent 
partial disability benefits based on the full 
impairment rating assigned by the authorized 
physician. On appeal, an employer asserted the 
trial court erred in awarding permanent ben- 
efits based upon a six percent medical impair- 
ment rating because a portion of the rating was 
attributable to a non-work-related condition. 
The employee contended the authorized treat- 
ing physician’s opinion that the employee had a 
six percent impairment is presumed correct 
and that the employer did not produce compe- 
tent evidence to rebut the presumption. The 
appellate court agreed with the employer’s con- 
tention that the six percent impairment rating 
improperly included conditions that the em- 
ployee did not prove arose primarily out of her 
employment. The record contained no evidence 
of a causal link between the employee’s AC 
arthrosis and the work incident, and there is no 
proof that the need for the distal clavicle resec- 
tion was the direct and natural consequence of 
the employee’s compensable work injuries. 
Moreover, no evidence was presented showing 
the AC arthrosis was aggravated or advanced 
by the work accident. The appellate court con- 
cluded that the employee was entitled to per- 
manent partial disability benefits based on a 
three percent medical impairment. Hart v. 
ThyssenKrupp Elevator Corp., 2020 TN Wrk 
Comp App Bd LEXIS 67. 

The employee alleged he suffered physical 
and mental injuries after being attacked by a 
hospital patient during the course of his work 
as a security officer. Following the incident, the 
employee complained of anxiety and other psy- 
chological symptoms to his treating neurolo- 
gist, who referred the employee to a neuropsy- 
chologist or a _ psychiatrist. The employer 
declined to provide a panel of specialists, argu- 
ing that the employee had sought treatment for 
an anxiety disorder prior to the work incident 
and that the need for psychological treatment 
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was not causally related to the work injury. In 
its order compelling the employer to provide 
the employee a panel of specialists, the trial 
court rejected the employer’s arguments that 
the referral to a psychiatrist or neuropsycholo- 
gist was not medically necessary and was not 
causally related to the work injury. Instead, the 
trial court drew a distinction between a medical 
referral made by an authorized treating physi- 
cian and the determination of medical causa- 
tion. Specifically, the trial court concluded that 
the employee need only show that he is likely to 
prevail on the issue of whether his authorized 
treating physician made a valid referral. Here, 
the panel-selected treating physician originally 
referred the employee to a psychiatrist on Sep- 
tember 9, 2019. Nothing in the record indicated 
that the employer provided the employee a 
panel of specialists or otherwise acted on that 
referral in a timely manner. Ten months 
elapsed between the date of the original refer- 
ral and the date the employee filed his request 
for an expedited hearing. During that time, in 
addition to not honoring the referral request, 
the employer did not depose the treating phy- 
sician who made the referral. Under these 
circumstances, the trial court did not err in 
determining that the employer had not met its 
burden of proof in a timely manner to show the 
referral was not medically necessary. Beech v. 
G4S Secure Solutions (USA), Inc., 2020 TN 
Wrk Comp App Bd LEXIS 71. 

In an interlocutory appeal, the employer as- 
serted the trial court erred in ordering it to 
provide additional medical benefits as recom- 
mended by the authorized treating physician, 
arguing that the need for additional surgery 
arose primarily from the employee’s pre-exist- 
ing medical condition. The trial court was faced 
with two competing expert medical opinions. It 
did not abuse its discretion in accepting the 
authorized treating physician’s testimony as to 
the medical necessity being the primary cause 
for additional surgery over that of the review- 
ing physician. Smith v. TrustPoint Hospital, 
LLC, 2021 TN Wrk Comp App Bd LEXIS 1. 

An employee, a home health aide, sustained 
work-related injuries when she caught a falling © 
patient, which resulted in shoulder, neck, and 
low back pain. The employer accepted the 
shoulder and low back injuries as compensable 
but denied that any compensable aggravation 
of the employee’s pre-existing cervical condition 
arose primarily out of the work incident. Fol- 
lowing the first expedited hearing, the trial 
court ordered the employer to provide medical 
benefits for the employee’s cervical condition. 
The employer appealed, and the appellate court 
reversed the trial court’s order, concluding the 
expert medical proof did not support the court’s 
determination that the employee was likely to 
prove a compensable aggravation of her pre- 
existing condition. In the second expedited 
hearing, the parties submitted the same depo- 
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sitions and medical records as were previously 
considered by the trial court with the addition 
of lay witness testimony and an affidavit from 
the court reporter correcting a typographical 
error in one of the medical depositions. The 
trial court again ordered additional treatment 
for the employee's cervical condition. The em- 
ployer appealed, and the trial court’s order was 
affirmed. Thereafter, the employer provided a 
panel of orthopedists for evaluation and treat- 
ment of the employee’s neck complaints. After 
receiving a causation opinion from the autho- 
rized physician, the employer requested a third 
expedited hearing. The trial court concluded 
the employee was not likely to establish that 
the work incident primarily caused her current 
need for medical treatment. When considering 
the record as a whole, it was clear that the 
treating physician was addressing only the 
employee’s current complaints when providing 
his opinion regarding the cause of the employ- 
- ee’s current need for medical care. As the treat- 
ing physician, his opinion on this issue is en- 
titled to a presumption of correctness, which 
the employee had not rebutted. Accordingly, the 
appellate court affirmed the trial court’s deter- 
mination that the employee’s current com- 
plaints were not caused by her 2015 work 
injury and that the employer was not required 
to provide medical care for those complaints. 
Owens v. Sitters, 2021 TN Wrk Comp App Bd 
LEXIS 13. 

The employee, a licensed practical nurse at a 
medical detox facility, alleged suffering a work- 
related mental injury after hearing a violent 
confrontation between a co-worker and a pa- 
tient at the facility and seeing the aftermath of 
the altercation. The employer denied the claim, 
~ asserting the employee’s alleged mental injury 
was not the result of a sudden or unusual 
stimulus. Following an expedited hearing, the 


trial court concluded the employee presented 


sufficient evidence to establish she was entitled 
to a panel of physicians. The employer has 
appealed. The appellate court noted the rel- 
evant question was not whether the employee 
has proven she sustained a mental injury as 
alleged by the employer in its notice of appeal, 
but whether the employee came forward with 
sufficient evidence at this interlocutory stage of 
the case to support the trial court’s order for a 
panel of physicians. The employer had offered 
no argument addressing this issue. The deci- 
sion of the trial court was affirmed. Lee v. 
JourneyPure Holdings, Inc., 2021 TN Wrk 
Comp App Bd LEXIS 16. 

An employee, a home health nurse, was lift- 
ing a patient when she felt pain and a pop in 
her left shoulder. She also complained of neck 
pain, low back pain, and hip pain. After two 
appointments, an authorized treating physi- 
- cian recommended several courses of treat- 
ment, including a spinal cord stimulator trial. 
The employer declined to authorize participa- 
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tion in the spinal cord stimulator trial based on 
the opinion of another physician that the rec- 
ommended treatment was contraindicated due 
to a diagnosed psychological condition and was 
not medically necessary under the circum- 
stances. In response to an “emergency motion 
to halt unsafe, contraindicated procedure or, in 
the alternative, to hold employer harmless for 
bad outcome,” the trial court concluded the 
testimony and opinions offered by the treating 
physicians outweighed those of the employer’s 
expert, and it ordered the employer to autho- 
rize the treatment. It is the trial court’s func- 
tion to weigh the expert proof and make find- 
ings as to which opinions are more persuasive 
in light of any applicable burdens of proof. That 
is what the trial court did in this case. Further- 
more, a trial court must necessarily evaluate, 
weigh, and rely on expert proof to support its 
determinations regarding the proper applica- 
tion of the Official Disability Guidelines and 
the issue of medical necessity. The trial court 
did so in this case. The' trial court’s order was 
affirmed. Stephens v. Quality Private Care, 
2021 TN Wrk Comp App Bd LEXIS 20. 

This case concerns a dispute over medical 
benefits sought by the employee pursuant to 
the terms of a court-approved settlement agree- 
ment. Two authorized physicians recommended 
the employee undergo left hip surgery. In re- 
sponse, the employer submitted the claim to its 
utilization review provider, and the reviewing 
physician recommended non-certification of the 
prescribed treatment and upon appeal the 
Medical Director of the Bureau of Workers’ 
Compensation agreed with the non-certifica- 
tion recommendations. As a result, the em- 
ployer denied the employee’s claim for addi- 
tional medical treatment. Following a 
compensation hearing, the trial court con- 
cluded the employer did not rebut the presump- 
tion of medical necessity accorded the autho- 
rized physicians’ surgery recommendations. 
Therefore, the trial court ordered the employer 
to authorize the prescribed medical treatment. 
However, the trial court declined to award the 
employee any attorney’s fees or expenses. Both 
the employer and employee appealed. Consid- 
ering the totality of the medical and lay evi- 
dence, the appellate court concluded the pre- 
ponderance of the evidence supported the trial 
court’s determination that the employer failed 
to rebut the presumption of medical necessity 
accorded the opinions of the authorized physi- 
cians. To be eligible for an award of reasonable 
attorney’s fees and expenses under TCA 50-6- 
226(d)(1), an employee must show either that 
the employer failed to furnish appropriate 
medical treatment as provided for in a court 
order, or that the employer was erroneous or 
incorrect in denying the employee’s claim for 
benefits. The trial court abused its discretion 
because its analysis included consideration of 
factors not supported by the plain language of 
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TCA 50-6226(d)(1). The trial court’s decision to 
deny the employee’s claim for reasonable-attor- 
ney’s fees and expenses was vacated and the 
case remanded to the trial court to reconsider 
the issue of attorney’s fees and expenses in 
light of this opinion. Walls v. United Technolo- 
gies Corp., 2021 TN Wrk Comp App Bd LEXIS 
dt ie 

The employee alleged he injured his back 
while lifting a box at work. Before providing the 
employee with a panel of physicians, the em- 
ployer arranged for a test called an “electrodi- 
agnostic functional assessment” to be _ per- 
formed. That test was interpreted to indicate 
that the employee did not suffer any acute 
work-related injury, and, as a result, the em- 
ployer declined to provide a panel of physicians, 
asserting it had a valid defense to the claim 
based on the testing results. The employee 
argued the testing was not a sufficient basis for 
the employer to avoid its statutory obligation to 
provide a panel. Following an expedited hear- 
ing, the trial court determined the employee 
was entitled to a panel of physicians. The 
appellate court concluded that while an em- 
ployer may direct an employee to see an “em- 
ployer-sponsored medical provider” prior to the 
provision of a panel, this examination does not 
replace a panel or relieve that employer of its 
obligation to provide a panel of physicians. 
Furthermore, while an employer has a right to 
investigate and deny an employee’s claim based 
on its factual assertion that the alleged work 
accident did not occur as reported, or as the 
result of asserting an affirmative defense, an 
employer’s assertion that an employee has no 
medical evidence supporting a claim does not, 
standing alone, excuse it from providing a 
panel of physicians. The preponderance of the 
evidence supported the trial court’s determina- 
tion that the employee was entitled to a panel 
of physicians. Hawes v. McLane Company, Inc., 
2021 TN Wrk Comp App Bd LEXIS 30. 

An employee requested the trial court to 
order the employer to authorize knee surgery 
recommended by the authorized physician. The 
employer declined to provide the treatment, 
relying on its medical expert’s causation opin- 
ion. Following an expedited hearing, the trial 
court concluded that the authorized physician’s 
causation opinion was not entitled to a statu- 
tory presumption of correctness because the 
physician was not selected from a panel. Fur- 
ther, the trial court determined the employer’s 
physician’s causation opinion was entitled to 
greater weight than the opinion of the treating 
physician because his explanation was more 
thorough and detailed. The trial court denied 
the employee’s request for relief, concluding the 
employee did not present sufficient medical 
proof from which the court could determine 
that the employee would likely prevail at trial 
in proving the requested surgery was causally 
related to the employee’s work injury. While the 
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authorized physician indicated that the need 
for the total knee replacement was “related” to 
the work injury, he did not state that the work 
injury primarily caused the need for the knee 
replacement or words to that effect. In addition 
to the authorized physician’s legally insuffi- 
cient causation opinion, the employer’s physi- 


‘cian’s deposition testimony was clear, while the 


court had to piece together the authorized phy- 
sician’s opinion. The order denying the re- 
quested left total knee replacement was af- 
firmed. Enriquez v. Defender Services, Inc., 
2021 TN Wrk Comp App Bd LEXIS 35. 

An employee, a warehouse worker, reported 
suffering an injury to his low back while help- 
ing lift a box onto a conveyor belt. After a period 
of authorized treatment, the treating physician 
recommended surgical intervention, but the 
employer declined to authorize the surgery af- 
ter receiving a medical opinion that the surgery 
was not medically necessary to treat the em- 
ployee’s low back condition. Subsequently, the 
recommendation for surgery was submitted to 
the employer’s utilization review provider who 
recommended non-certification. The utilization 
review denial was appealed to the Medical 
Director’s office, and the Assistant Medical Di- 
rector agreed with the non-certification. Fol- 
lowing an expedited hearing, the trial court 
determined the expert proof submitted by the 
employer overcame the presumption of correct- 
ness attributable to the authorized physician’s 
opinion regarding the medical necessity of the 
recommended surgery and denied the employ- 
ee’s request. The appellate court concluded the 
trial court did not err in accepting the opinions 
of the employer’s medical experts over the opin- 
ions of the treating physician with respect to 
the issue of medical necessity of the recom- 
mended surgery. Smith v. Memphis National 
Parts Warehouse/Daimler Trucks, 2021 TN 
Wrk Comp App Bd LEXIS 36. 

An employee, a truck driver, reported low 
back pain, leg numbness, and other symptoms » 
following an incident in Oklahoma. After cer- 
tain authorized medical evaluations were com- 
pleted, the employer denied the claim, assert- 
ing the employee’s medical condition was not 
causally related to the alleged work accident. 
Following a compensation hearing, the trial 
court concluded the employee had not proven 
by a preponderance of the evidence that her 
medical condition arose primarily from the re- 
ported work accident, and the employee ap- 
pealed. Because the trial court’s decision to 
deny benefits hinged on its evaluation of expert 
medical proof of causation, including an opinion 
from a panel-selected physician, the employee 
was required to show both that the trial court 
abused its discretion in accepting the causation 
opinion of a treating physician over that of 
other physicians and that the employee’s evi- 
dence of causation overcame the presumption 
of correctness accorded the treating physician’s 
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opinion. The appellate court found nothing in 
the trial court’s opinion that indicated it ap- 
plied an incorrect legal standard, reached an 
illogical conclusion, or based its decision on a 
clearly erroneous assessment of the evidence. 
The trial court’s order was affirmed. Moore v. 
Beacon Transport, LLC, 2021 TN Wrk Comp 
App Bd LEXIS 39. 

Following an employee’s knee injury and 
authorized medical treatment, the treating 
physician assigned no permanent impairment 
but placed permanent restrictions as recom- 
mended in the report of a functional capacity 
evaluation. The employee filed a petition for 
benefits and requested a Bureau of Workers’ 
Compensation’s Medical Impairment Rating 
Registry (MIRR) examiner, contending there 
was a dispute as to the degree of medical 
impairment as defined in the applicable regu- 
lations. The employer objected and moved to 
disallow the employee’s request, contending 
there was not a dispute as to the medical 
impairment because the permanent restric- 
tions imposed by the treating physician related 
to a condition that pre-existed the employee’s 
work-related injury. The Court of Workers’ 
Compensation Claims denied the employer’s 
motion, and the employer appealed. On appeal, 
the employer raised a single issue on appeal, 
asserting no dispute as to the degree of medical 
impairment existed when permanent physical 
restrictions are assigned to a non-work-related 
injury. The appellate court concluded the medi- 
cal records did not address the underlying 
source or cause of the employee’s permanent 
restrictions; rather, the records were silent in 
that regard and only attribute the existence of 
the employee’s post traumatic arthritis to her 
remote injury in 1999. It affirmed the order of 
the Court of Workers’ Compensation Claims 


denying the employer’s motion and remanded 
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the case. Davis v. Amazon.com, Inc., 2021 TN 
Wrk Comp App Bd LEXIS 42. 

An employee, a conveyor line attendant, re- 
ported falling onto her left side when she 
slipped on a wet mat at work. Following the 
receipt of certain authorized medical care, the 
employee sought treatment on her own for her 
left knee complaints. She subsequently asked 
the court to deem her selected physician the 
authorized treating physician for her left knee 
and to compel the employer to authorize treat- 
ment recommended by that physician. She also 


asked the trial court to order reinstatement of - 


temporary disability benefits and assess cer- 
tain penalties, attorney’s fees, and expenses 
against the employer. Following an expedited 
hearing, the trial court declined to order the 
requested benefits, concluding the employee 
was not justified in seeking treatment on her 
own under the circumstances presented. The 
employee admitted she did not contact her 
employer or its insurance adjuster prior to 
seeing a physician, and she did not inform her 
employer of her treatment with the physician 
until afterwards. She admitted that the autho- 
rized physician referred her to another physi- 
cian for evaluation of her left knee. She admit- ° 
ted that when that physician refused to see her, 
her employer provided a panel of specialists 
within approximately one week. Finally, she 
admitted she declined to select a physician 
from the panel and indicated her desire to 
continue treating with her chosen physician. 
Under these circumstances, the appellate court 
could not conclude the trial court erred in 
determining the employee was not likely to 
prevail at trial in establishing entitlement to 
temporary disability benefits during the period 
she declined to select a physician from the 
specialist panel offered by her employer. Knott 
v. Great Lakes Cheese of TN, Inc., 2021 TN Wrk 
Comp App Bd LEXIS 45. 


NOTES TO DECISIONS 


4. Attorney Fees. 

Employee was not entitled to attorney's fees 
because the statute allowed an award of attor- 
ney’s fees only when the employer failed to 
furnish appropriate medical treatment. It was 


undisputed that the employer never stopped 
paying for the doctor’s treatment of the em- 
ployee. Food Lion, Inc. v. Wilburn, — S.W.3d —, 
2023 Tenn. LEXIS 2 (Tenn. Jan. 11, 2023). 


50-6-207. Schedule of compensation. 


Workers’ Compensation Appeals Board 
Decisions. At the expiration of the 45-week 
original benefit period, an employee filed a 
petition for increased benefits alleging she was 
permanently totally disabled or, alternatively, 
she was entitled to extraordinary benefits. The 
trial court conducted a hearing and concluded 
the employee was not permanently totally dis- 
abled and was not entitled to extraordinary 
benefits. The trial court did, however, award 


additional disability benefits based upon the 
employee not having returned to work at the 
expiration of the 45-week original benefit pe- 
riod. The employee has appealed but has not 
filed a transcript of the hearing or a joint 
statement of the evidence and has not identi- 
fied any issues on appeal nor provided any legal 
argument addressing how she contends the 
trial court erred. The appellate court presumed 
that the trial court’s rulings were supported by 
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sufficient evidence and affirmed the decision. 
Thomas v. Federal Express Corp., 2020 TN Wrk 
Comp App Bd LEXIS 58. 

In this second interlocutory appeal, the em- 
ployee appealed the trial court’s denial of his 
request for temporary partial disability ben- 
efits. After the first expedited hearing, the trial 
court concluded the employee did not violate a 
safety rule such that his claim was barred and 
awarded medical benefits and temporary total 
disability benefits. Thereafter, the employee 
was unable to return to work for the employer 
because he refused to undergo a drug rehabili- 
tation program after testing positive for mari- 
juana. The employer asserted that, but for the 
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positive drug screen, which prevented it from 
re-hiring the employee, it would have offered 
the employee work within his restrictions. The 
trial court found the employer was justified in 
terminating the employee for drug use and, 
therefore, the employee was not entitled to 
temporary partial disability benefits. The em- 
ployee has appealed, asserting that such a 
decision is unsupported by the law. The appel- 
late court affirmed, noting that an employee 
who is able to perform modified duty but has 
been terminated for cause is not entitled to 
temporary partial disability benefits. Woodard 
v. Freeman Expositions, LLC, 2021 TN Wrk 
Comp App: Bd LEXIS 21. 


50-6-226. Fees of attorneys and physicians, and hospital charges. 


Workers’ Compensation Appeals Board 
Decisions. Following an expedited hearing, 
the trial court ordered the employer to pay the 
medical expenses for the employee’s treatment 
but denied the employee’s request for attor- 
ney’s fees for a “wrongfully” denied claim. The 
trial court did, however, award attorney’s fees 
based on the amount of unpaid medical bills 
that the court ordered the employer to pay. In 
an appeal of that order, the appellate court 
determined it was premature for the trial court 
to award attorney’s fees at the expedited hear- 
ing stage of the case, vacated the part of the 
court’s order awarding attorney’s fees, and re- 
manded the case. The parties subsequently 
settled the employee’s claim but advised the 
trial court the employer did not agree to pay an 
attorney’s fee based on a percentage of the 
medical bills it had paid as previously ordered 
by the trial court. Following a compensation 
hearing in which the parties stipulated that the 
employer had paid the contested medical bills 
under the medical fee schedule, the trial court 
found the settlement provided the employee 
substantially the benefits to which she was 
entitled and approved the settlement, but it 
declined to order the employer to pay an attor- 
ney’s fee on the disputed medical benefits. Al- 
though case law has clearly established prec- 
edent for awarding attorney’s fees on medical 
expenses recovered or awarded to an employee, 
the trial court may not order an employer to 
pay attorney’s fees on contested medical ex- 
penses recovered by or awarded to an em- 
ployee. Bowlin v. Servall, LLC, 2020 TN Wrk 
Comp App Bd LEXIS 70. 

This case involves the appeal of an order 
granting but reducing an attorneys’ fee sought 
by the attorneys for the surviving spouse of a 
deceased employee. The underlying claim for 
death benefits was resolved, but the employer 
declined to pay the attorneys’ fee sought by the 
surviving spouse’s attorneys in a lump sum. 
The employer also objected to the extent of the 
fee, arguing it was unreasonable under the 


circumstances of the case. Following a hearing, 
the trial court awarded an attorneys’ fee but 
reduced it from the amount sought, 20% of the 
difference between the recovery achieved in 
Tennessee versus the recovery being paid under 
the laws of another state, to 7.5% of the addi- 
tional recovery. The surviving spouse has ap- 
pealed. The appellate court concluded the trial 
court did not address whether this case fell 
within the language of TCA 50-6-226(a)(1) that 
requires “the department” to “deem the attor- 
ney’s fee to be reasonable if the fee does not 
exceed twenty percent (20%) of the award to the 
injured worker.” It vacated the trial court’s 
order granting attorneys’ fees and remanded 
the case for an analysis of whether the second 
sentence of TCA 50-6-226(a)(1) is applicable in 
this case, whether other provisions of TCA 
50-6-226(a) are applicable, and, depending on 
the court’s resolution of those issues, the 
amount of attorneys’ fees to be awarded. Hen- 
derson v. Pee Dee Country Enterprises, Inc., 
2021 TN Wrk Comp App Bd LEXIS 8. 

This was the second appeal in this death 
case. As in the initial appeal, the issue con- 
cerned the trial court’s award of attorney’s fees. 
In both appeals, the trial court entered orders 
awarding substantially less than the fees re- 
quested by the surviving spouse’s attorney and 
provided for in a contract between the surviv- 
ing spouse and her attorney. The trial court 
awarded a lump sum fee but reduced the fee 
from 20% to 7.5% of the difference between the 
recovery achieved under Tennessee law and the 
maximum recovery available under Mississippi 
law. The underlying claim for death benefits 
was resolved without a trial, but the employer 
objected to the amount of the attorney’s fees 
sought by the surviving spouse’s attorney and 
to the payment of those fees in a lump sum. The 
surviving spouse appealed. The appellate court 
concluded that the second sentence of TCA 
50-6-226(a)(1), which limits the discretion to 
refuse to approve attorney’s fees in circum- 
stances where the fee does not exceed 20% of 
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the award to the injured worker or 20% of the 
first 450 weeks of benefits in certain claims, 
applies to the judges on the Court of Workers’ 
Compensation Claims. Thus, the appellate 
court reversed the trial court’s order and re- 
manded the case for entry of an order approv- 
ing the attorney’s fee agreed to by the surviving 
spouse and her attorney. Henderson v. Pee Dee 
Country Enterprises, Inc., 2021 TN Wrk Comp 
App Bd LEXIS 26. 

This case concerns a dispute over medical 
benefits sought by the employee pursuant to 
the terms of a court-approved settlement agree- 
ment. Two authorized physicians recommended 
the employee undergo left hip surgery. In re- 
sponse, the employer submitted the claim to its 
utilization review provider, and the reviewing 
physician recommended non-certification of the 
prescribed treatment and upon appeal the 
Medical Director of the Bureau of Workers’ 
Compensation agreed with the non-certifica- 
tion recommendations. As a result, the em- 
ployer denied the employee’s claim for addi- 
tional medical treatment. Following a 
compensation hearing, the trial court con- 
cluded the employer did not rebut the presump- 
tion of medical necessity accorded the autho- 
rized physicians’ surgery recommendations. 
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Therefore, the trial court ordered the employer 
to authorize the prescribed medical treatment. 
However, the trial court declined to award the 
employee any attorney's fees or expenses. Both 
the employer and employee appealed. Consid- 
ering the totality of the medical and lay evi- 
dence, the appellate court concluded the pre- 
ponderance of the evidence supported the trial 
court’s determination that the employer failed 
to rebut the presumption of medical necessity 
accorded the opinions of the authorized physi- 
cians. To be eligible for an award of reasonable 
attorney’s fees and expenses under TCA 50-6- 
226(d)(1), an employee must show either that 
the employer failed to furnish appropriate 
medical treatment as provided for in a court 
order, or that the employer was erroneous or 
incorrect in denying the employee’s claim for 
benefits. The trial court abused its discretion 
because its analysis included consideration of 
factors not supported by the plain language of © 
TCA 50-6226(d)(1). The trial court’s decision to 
deny the employee's claim for reasonable attor- 
ney’s fees and expenses was vacated and the 
case remanded to the trial court to reconsider 
the issue of attorney’s fees and expenses in 
light of this opinion. Walls v. United Technolo- 
gies Corp., 2021 TN Wrk Comp App Bd LEXIS 
Ate 


NOTES TO DECISIONS 


1. Attorney’s Fees. 

In a workers’ compensation death case, a 
lump sum attorney fee award that did not 
exceed 20% of the award was proper because 
the legislature specifically articulated when a 
review of the reasonableness of attorneys’ time 
and expenses was required, but in this case, 


which was not tried and not settled under the 
terms of subsection (a)(3), subsection (a)(1) was 
properly construed to require that attorneys’ 
fees be deemed reasonable when they did not 
exceed 20% of the award. Henderson v. Pee Dee 
Country Enters., — S.W.3d —, 2022 Tenn. 
LEXIS 216 (Tenn. June 20, 2022). 


50-6-229. Commutation to lump sum payment with consent of court. 


Workers’ Compensation Appeals Board 
Decisions. An employee’s surviving spouse 
challenged the trial court’s decision denying his 
request to order the employer to pay death 
benefits and attorneys’ fees in a lump sum. The 
appellate court affirmed the trial court’s deci- 
sion denying the surviving spouse’s request to 
commute the death benefits to a single lump 
sum and denying the award of attorney’s fees in 
a single lump sum. The burden was on the 
surviving spouse to establish first that a lump 
sum award is in his best interest, that he is 
capable of wisely managing a commuted award, 
and that the trial court abused its discretion in 
declining to commute the death benefits to a 
lump sum. The trial court noted that the sur- 
viving spouse’s plans for a lump sum award 
“would be for his grandchildren’s college educa- 
tion and that he needed the lump-sum award to 


‘be in the background.’” When asked what he 
would do with the money if the award is com- 
muted, he testified he would “[u]se the money 
to take care of [his] grandchildren and to make 
sure we have a decent life.” As laudable as it 
may be for the surviving spouse’s focus to be on 
the well-being of his grandchildren, the trial 
court concluded that he “failed to provide an 
adequate reason as to why commutation is 
warranted or would be in his best interests.” On 
appeal, the surviving spouse did not address 
how or in what manner the trial court’s conclu- 


_ sion amounted to an abuse of the court’s discre- 


tion, and the appellate court was unable to 
conclude that the trial court’s denial of the 
request for commutation of the death benefits 
was an abuse of the discretion vested in the 
court. Summers v. RTR Transportation Ser- 
vices, 2021 TN Wrk Comp App Bd LEXIS 46. 


50-6-235 
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50-6-235. Depositions by physicians — Written medical report — Ad- 
missibility — Schedule for charges. 


Workers’ Compensation Appeals Board 
Decisions. The employee reported suffering an 
injury to her right wrist and hand when she 
twisted her hand in an effort to catch a falling 
automotive part. She further alleged that re- 
petitive job duties contributed to or aggravated 
her right wrist condition. The employer denied 
the claim, asserting the employee’s medical 
condition did not arise primarily out of the 
employment. Following an earlier expedited 
hearing, the trial court determined the em- 
ployee was entitled to temporary partial dis- 
ability benefits but did not show a likelihood of 
prevailing on the issue of ongoing medical ben- 
efits. That order was not appealed. Thereafter, 
the employee filed a request for a second expe- 
dited hearing and submitted a Standard Form 
Medical Report (Form C-32) from a physician. 
The employer objected to the trial court’s con- 
sideration of the Form C-32, arguing it was 
deficient in several respects. Following the sec- 
ond expedited hearing, the trial court con- 
cluded the employee had come forward with 
sufficient evidence to indicate a likelihood of 
prevailing on her claim for additional medical 
benefits, and the employer has appealed. The 
appellate court concluded the medical causa- 
tion opinion expressed by the physician in the 
Form C-32 was admissible for purposes of the 
expedited hearing, and the preponderance of 
the evidence supported the trial court’s deter- 
mination that the physician’s causation opinion 
rebutted the statutory presumption of correct- 
ness accorded the authorized physician’s opin- 
ions. Mosley v. HG Staffing, LLC, 2021 TN Wrk 
Comp App Bd LEXIS 18. 

An employee reported injuring his right 
shoulder, wrist, and elbow when a large piece of 
furniture fell from a ramp and struck him. The 
employer denied the employee’s claim for work- 


ers’ compensation benefits. Following an expe- 
dited hearing, the trial court denied the em- 
ployee’s request for temporary disability and 
medical benefits. Thereafter, the employer filed 
a motion for summary judgment in which it 
argued, among other things, that the employ- 
ee’s evidence of medical causation was insuffi- 
cient as a matter of law. In an order granting 
the employee’s request for an extension of time, 
the court set a deadline for the employee to 
respond to the employer’s motion and sched- 
uled a motion hearing. Within the response 
deadline set by the trial court, but less than 20 
days before the hearing, the employee filed a 
response to the motion for summary judgment 
and a Standard Form Medical Report (Form 
C-32). The employer timely objected to the 
notice of the employee’s intent to use a Form 
C-32. In its order granting the employer’s mo- 
tion for summary judgment, the trial court 
excluded the Form C-32 from evidence, and the 
employee has appealed. A trial court’s decision 
to admit or exclude evidence is discretionary 
and will be reviewed under an abuse-of-discre- 
tion standard. The appellate court did not have 
a transcript of the hearing, so it did not know 
the nature or the extent of the discussion dur- 
ing the hearing regarding any request for a 
continuance. In his notice of appeal, the em- 
ployee asserted he objected to the hearing at 
the beginning because the employer did not 
respond to the employee’s First Request for 
Production of Documents. There was no indica- 
tion in the record that the employee requested 
a continuance of the summary judgment hear- 
ing due to the belated filing of the Form C-32. 
Under the circumstances presented, the appel- 
late court could not conclude the trial court 
abused its discretion in excluding the Form 
C-32. Sadeekah v. Abdelaziz, 2021 TN Wrk 
Comp App Bd LEXIS 19.: 


50-6-237. Court of workers’ compensation claims. 


Workers’ Compensation Appeals Board 
Decisions. On appeal, an employer asserted 
that the trial court erred in concluding it could 
exercise subject matter jurisdiction over the 
employee’s mental injury claim, which she al- 
leged was precipitated by viewing crime scenes 
while working as a forensics technician. The 
appellate court found no basis in the plain 
language of the statute or the case law discuss- 
ing mental injuries to conclude a mental injury 
claim can be treated as a gradual or cumulative 
injury, as was suggested by the trial court. 
Therefore, it concluded the “last day worked 
rule” is not the appropriate principle to apply to 
identify the date of injury in a mental injury 
claim. A mental injury occurs when there is a 


loss of mental faculties or a mental or behav- 
ioral disorder, arising primarily out of a physi- 
cal injury or an identifiable work-related event 
resulting in a sudden or unusual stimulus. In 
this case, there was no physical injury alleged; 
thus, to determine the date of the employee’s 
alleged mental injury, so the appellate court 
looked to the date of the identifiable work- 
related event or events resulting in a sudden or 
unusual stimulus. The events that formed the 
basis of the employee’s alleged mental injury 
claim occurred in or before 2011, well in ad- 
vance of the effective date of the 2013 Reform 
Act that created the Court of Workers’ Compen- 
sation Claims. Based on the undisputed facts, 
the date of injury occurred in or before 2011, 
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thereby depriving the Court of Workers’ Com- 
pensation Claims of subject matter jurisdiction. 
Thus, the appellate court concluded that the 
trial court erred in exercising subject matter 
jurisdiction over the claim. Nickerson v. Knox 
County Government, 2020 TN Wrk Comp App 
Bd LEXIS 52. 

An employee sustained a compensable injury 
to his head and filed a petition for benefits on 
October 30, 2017. Following a lengthy proce- 
dural history, the trial court issued a compen- 
sation order in December 2020 addressing 
medical, temporary, and permanent disability 
benefits. Neither party appealed that order. 
Approximately three months later, the em- 
ployee filed an “amended” petition for benefits 
listing the same date of injury and the same 


ADVANCE CODE SERVICE 


50-6-239 


issues addressed in the prior case. After a 
review of the record, the trial court concluded 
that the employee raised the same issues that 
were previously identified in the October 2017 
petition and that were adjudicated in the pre- 
vious litigation and addressed in the December 
2020 compensation order. The second petition 
was barred by res judicata. After a careful 
review of the record, the appellate court was 
unable to discern any error by the trial court. It 
affirmed the dismissal of the employee’s second 
petition with prejudice. Although the appellate 
court deemed the appeal frivolous, it declined 
to award attorney’s fees. Washington v. UPS 
Ground Freight, Inc., 2021 TN Wrk Comp App 
Bd LEXIS 32. 


50-6-239. Request of hearing after issuance of dispute eed eg Fan 
notice — Issuance of notice — Permission required to 
present issues not certified by mediator — Conduct of 
hearings — Hearings of disputes on expedited basis — 
Discovery disputes —Penalties for failure to comply 
with orders — Filing fees — Judicial review of orders. 


Workers’ Compensation Appeals Board 
Decisions. The employee sustained an injury 
to her right shoulder when a stack of boxes fell 
on her at work. The injury was initially ac- 
cepted as compensable, and workers’ compen- 
sation benefits were provided. After the em- 
ployee was released from care with no 
restrictions or permanent medical impairment 
rating, she filed a petition seeking additional 
medical treatment and temporary disability 
benefits. Following an expedited hearing, the 
trial court concluded the employee failed to 
show that her time off work and need for 
additional medical treatment were causally re- 
lated to the work injury and denied her request 
for additional benefits. On appeal, the em- 
ployee failed to articulate any basis for relief on 
appeal and failed to make any meaningful 
argument describing how the trial court pur- 
portedly erred in its expedited hearing order. 
She also failed to provide any relevant legal 
authority in support of her position. Moreover, 
she did not file a transcript of the hearing in the 
trial court or a joint statement of the evidence. 
Carter v. Frito-Lay, Inc., 2020 TN Wrk Comp 
App Bd LEXIS 62. 

The employee alleged she sustained an injury 
to her left shoulder while moving a box at work. 
The employer initially accepted the claim as 
compensable but later issued a denial after a 
statement was provided by a co-worker indicat- 
ing the employee was injured at home. Follow- 
ing an expedited hearing, the trial court found 

_the employee’s testimony to be credible and 
determined she would likely prevail at trial in 
establishing a compensable injury. The trial 
court awarded medical benefits but denied the 


employee’s request for temporary disability 
benefits. On appeal, the employer contended 
the trial court erred in awarding additional 
medical treatment to the employee for an in- 
jury that is not work-related because it improp- 
erly relied upon the causation opinion of the 
treating physician and improperly found the 
employee’s testimony to be more credible than 
that of her co-worker. First, the trial court did 
not err in deciding to give weight to the opinion 
of the treating physician in making its deter- 
mination as to causation because he had an 
opportunity to evaluate the employee and in- 
quire into her history of injury. He found no 
inconsistency with the employee’s medical re- 
cords and her reported mechanism of injury. 
Second, although the factual testimony from all 
witnesses was at times muddled, contradictory, 
and confusing, the appellate court could not 
conclude the trial court erred in its evaluation 
of witness credibility at the expedited hearing. 
Hodge v. Amazon.com, 2020 TN Wrk Comp App 
Bd LEXIS 63. 

In an interlocutory appeal, the employer as- 
serts the trial court erred in granting the em- 
ployee’s motion to exclude the employer’s voca- 
tional expert in this cause. The employer 
argues that restrictions caused by the CO- 
VID-19 pandemic and executive orders issued 
by the Governor of Tennessee rendered it un- 
able to meet deadlines set by the trial court 
with respect to expert disclosures. As a result, 
according to the employer’s argument, the trial 
court should have acknowledged its “excusable 
neglect” and permitted it to present vocational 
expert proof at trial. In its order granting the 
employee’s motion to exclude, the trial court 
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considered precedent discussing a trial court’s 
discretion to control the pace of litigation, and 
it noted that this case involved an alleged work 
injury that occurred almost five years prior to 
the hearing. The appellate court could not con- 
clude the trial court reached an illogical conclu- 
sion in its assessment of the four-part test for 
the assessment of “excusable neglect” or other 
relevant considerations, or that it based its 
decision on a clearly erroneous assessment of 
the evidence. Carter v. Ricoh America Corp., 
2020 TN Wrk Comp App Bd LEXIS 64. 

The trial court granted an employer’s motion 
for partial summary judgment in which the 
employer asserted the employee was unable to 
establish that his alleged neck and back inju- 
ries arose primarily out of and in the course and 
scope of his employment. In support of its 
position, the employer relied on the opinion of 
the authorized physician who had evaluated 
the employee’s neck and back complaints and 
who had opined that those complaints were not 
more than fifty percent causally related to the 
employment. Although the employee did not file 
a response to the employer’s motion for partial 
summary judgment, the employee appealed the 
trial court’s grant of a partial summary judg- 
ment dismissing his claims for neck and back 
injuries. However, the employee failed to iden- 
tify any appealable issue, failed to identify any 
legal errors allegedly made by the trial court, 
and failed to provide any explanation of how 
the court erred by conducting the motion hear- 
ing. Moreover, he did not assert that he did not 
receive notice of the hearing or that he was 
denied an opportunity to participate in the 
hearing. Thus, the decision of the trial court 
was affirmed. Hayes v. Elmington Property 
Management, 2020 TN Wrk Comp App Bd 
LEXIS 66. 

The claimant filed a petition alleging he was 
injured when he fell from a ladder while work- 
ing for the employer. In a motion for summary 
judgment, the employer argued that the claim- 
ant was an independent contractor, not an 
employee. The trial court granted the employ- 
er’s motion for summary judgment, concluding 
the employer had shown that the claimant’s 
evidence was insufficient as a matter of law to 
establish an employment relationship. The 
trial court did not err in determining that the 
employer filed a properly supported motion for 
summary judgment and that the claimant’s 
failure to respond to the employer’s statement 
of undisputed facts rendered those facts undis- 
puted for purposes of the motion. Lopez v. 
Fayette Janitorial Service, LLC, 2020 TN Wrk 
Comp App Bd LEXIS 68. 

In an interlocutory appeal, the employer as- 
serted the trial court erred in ordering it to 
provide additional medical benefits as recom- 
mended by the authorized treating physician, 
arguing that the need for additional surgery 
arose primarily from the employee’s pre-exist- 
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ing medical condition. The trial court was faced 
with two competing expert medical opinions. It . 
did not abuse its discretion in accepting the 
authorized treating physician’s testimony as to 
the medical necessity being the primary cause 
for additional surgery over that of the review- 
ing physician. Smith v. TrustPoint Hospital, 
LLC, 2021 TN Wrk Comp App Bd LEXIS 1. 

The employee, a truck driver, suffered inju- 
ries when he fell while exiting his truck. The 
employer accepted the claim as compensable 
and provided workers’ compensation benefits. 
At trial, the employer raised the affirmative 
defense of willful misconduct. The trial court 
concluded the employer had failed to establish 
willful misconduct and found the claim to be 
compensable. It awarded permanent disability 
benefits based on a one percent medical impair- 
ment rating, which was the only impairment 
rating entered into evidence. The employee 
appealed, questioning the trial court’s award 
based on the one percent impairment rating. 
Although he appeared to contend the trial court 
erred in concluding he sustained a-one percent 
impairment, the employee failed to articulate 
any specific issues for our review, failed to 
describe how the trial court purportedly erred 
in its rulings, and failed to provide any relevant 
legal authority in support of his position. The 
preponderance of the evidence supported the 
trial court’s determination. Beecham v. Celadon 
Group, Inc., 2021 TN Wrk Comp App Bd LEXIS 
6 


The employee sustained two work-related 
injuries, the first occurring on April 2, 2018, 
and the second occurring on March 20, 2019. 
The employee filed a petition for benefits on 
February 26, 2019, and, following the second 
injury, the employer’s workers’ compensation 
insurer chose to treat the two injuries as one 
claim. On December 18, 2019, the trial court 


‘dismissed the employee’s petition without 


prejudice. The employer continued voluntarily 
paying workers’ compensation benefits until 
March 2020. On April 30, 2020, the employee 
filed a second petition seeking additional medi- 
cal treatment for her injuries and subsequently 
requested an expedited hearing. In response to 
the employer’s argument that the second peti- 
tion was untimely, the trial court properly de- 
termined that the employee’s April 30, 2020 
petition was timely. An employee whose claim 
is involuntarily dismissed without prejudice 
must file within the applicable statute of limi- 
tations. The employer continued providing 
medical benefits until March 2020. Accordingly, 
the employee’s April 30, 2020 petition was filed 
within the applicable limitation period. Day v. 
Great Salons of Knoxville, Inc., 2021 TN Wrk 
Comp App Bd LEXIS 7. 

The employee, an over-the-road truck driver, 
alleged suffering an injury to her upper back 
and neck while pulling a pin on a fifth wheel. 
The employer disputed that it received proper 
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notice of the alleged injury and denied that the 
injury is compensable. Following an expedited 
hearing, the trial court concluded that the 
employee was unlikely to prevail at trial in 
establishing that her current complaints arose 
primarily out of and in the course and scope of 
her employment. The trial court principally 
based its decision on its assessment of the 
employee’s credibility, noting that the employee 
had presented no evidence to corroborate her 
testimony that her injury occurred on Septem- 
ber 11 or that she had reported her injury to her 
employer. The preponderance of the evidence 
supported the trial court’s credibility determi- 
nations and the decision of the trial court was 
affirmed. Mann v. ACA Transport, LLC, 2021 
TN Wrk Comp App Bd LEXIS 11. 

Following a severe coughing episode precipi- 
tated by inhaling vapor from an electronic 
cigarette, the employee lost consciousness and 
fell backwards from a wall on which he had 
been sitting in a designated smoking area near 
his workspace. The employer denied the em- 
ployee’s claim for workers’ compensation ben- 
efits, contending his injuries were idiopathic 
and did not arise primarily out of and in the 
course and scope of the employment. At an 
expedited hearing, the trial court determined 
the employee was likely to prevail at trial in 
establishing he suffered a compensable injury 
but did not address any claim for temporary 
disability or medical benefits. The employer 
has appealed. The purpose of an expedited 
hearing is to allow a workers’ compensation 
judge to hear disputes over issues concerning 
the provision of temporary disability or medical 
benefits using the applicable statutory stan- 
dard of proof. Although a judge must necessar- 
ily determine whether an employee has come 
forward with sufficient evidence to establish 
whether the employee would likely prevail at a 
hearing on the merits, the determination is 
made in the context of a claim for temporary 
disability and/or medical benefits and does not 
extend to claims in which compensability is the 
sole issue at the expedited hearing. Thus, the 
appellate court vacated the trial court’s order 
and remanded the case. McGauvran v. ATOS 
Syntel, Inc., 2021 TN Wrk Comp App Bd LEXIS 
25. 

The employee alleged suffering a work-re- 
lated injury to his hand that became infected, 
requiring emergency surgery. The employer de- 
nied the employee’s claim, asserting that the 
alleged injury did not arise primarily out of the 
employment and that the employee failed to 
give timely notice of his injury. Following an 
expedited hearing, the trial court determined 
the employee was unlikely to prevail at trial in 
establishing he gave timely notice of his injury 
but that the employer failed to establish that it 
was prejudiced by the late notice. The court 
awarded some of the medical benefits the em- 
ployee requested and denied the employee’s 
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request for temporary disability benefits. The 
employer appealed. The appellate court con- 
cluded from its review of the record that the 
preponderance of the evidence showed that the 
extent of any prejudice to the employer’s ability 
to investigate the circumstances of the employ- 
ee’s alleged injury and to direct his medical care 
was insufficient to bar the employee’s claim. 
Furthermore, the preponderance of the evi- 
dence supported the trial court’s determination 
that the employee would likely prevail at trial 
in establishing that his right-hand injury arose 
primarily out of and in the course and scope of 
his employment. Mitchell v. AECOM, 2021 TN 
Wrk Comp App Bd LEXIS 28. 

An employee, an ironworker, was injured 
when a metal panel fell from a roof, hit the 
ground, and struck him on the head and left 
shoulder, causing him to twist and fall on his 
right knee. The employee received authorized 
medical treatment for the knee injury and was 
eventually placed at maximum medical im- 
provement and returned to work with no re- 
strictions by his authorized physician. Upon 
returning to work, the employee reported expe- 
riencing pain in his neck and shoulder blades 
with numbness in his arms. The employee did 
not request medical treatment for his neck, 
upper back, and arm symptoms until more than 
one year after the work accident. The employer 
denied medical treatment for those conditions, 
citing a lack of medical proof establishing cau- 
sation. Following an expedited hearing, the 
trial court determined that the employee was 
entitled to medical benefits for his alleged neck, 
upper back, and arm injuries without coming 
forward with any evidence of medical causa- 
tion. On appeal, the employer disputed the 
compensability of the employee’s alleged neck 
and shoulder injuries based on the significant 
delay from the occurrence of the accident to the 
request for medical treatment. The appellate 
court reversed. It noted that although it was 
undisputed that a heavy panel hit the employ- 
ee’s head and shoulder, it was also undisputed 
that over one year elapsed prior to his request 
for medical treatment for his neck, shoulders, 
and arms, during which time the employee 
could have discussed such issues with his au- 
thorized treating physician, the adjuster, the 
nurse case manager, and/or the employer. The 
appellate court was not. persuaded that the 
employee’s vague descriptions of “discomfort” 
months after the incident occurred was suffi- 
cient evidence at this stage of the proceedings 
to support a conclusion that he is likely to 
prevail at trial in establishing an entitlement 
to medical treatment for his neck and shoul- 
ders. Morton v. Morsey Constructors, 2021 TN 
Wrk Comp App Bd LEXIS 33. 

An employee alleged he was the victim of an 
attempted robbery and suffers from post-trau- 
matic stress disorder as a result. The employer 
contended the employee’s accounts of the event 
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as given to various individuals, including the 
treating physician, were inconsistent, calling 
into question the employee's credibility. As a 
result, the employer asserted that the autho- 
rized physician’s causation opinion, which nec- 
essarily relied on the employee’s subjective 
statements, was unreliable and should not be 
considered. Following an expedited hearing in 
which the employee sought additional medical 
benefits and temporary disability benefits, the 
trial court found that, while there were discrep- 
ancies in the employee’s accounts of the event, 
the discrepancies were insignificant or irrel- 
evant and that the employee’s testimony was 
credible. The trial court noted that the record 
contained only one causation opinion, and, as a 
result, determined the employee would likely 
prevail at trial in establishing entitlement to 
additional medical benefits and temporary dis- 
ability benefits. While there may have been 
inconsistencies in the various accounts of the 
events given by the employee, the trial court 
appropriately considered the strengths and 
weaknesses of the relevant evidence in deter- 
mining whether the employee had come for- 
ward with sufficient evidence to indicate a 
likelihood of prevailing at trial. Based upon a 
review of the record, the appellate court could 
not conclude there was clear and convincing 
evidence that the employee’s testimony forming 
the basis of the trial court’s order was not 
credible. Furthermore, the employer did not 
offer any medical opinion to rebut the presump- 
tion of correctness afforded the authorized phy- 
sician’s causation opinion. The trial court’s or- 
der awarding medical and temporary disability 
benefits was affirmed. Jones v. AT&T Services, 
Inc., 2021 TN Wrk Comp App Bd LEXIS 41. 
An employee sustained serious injuries when 
a severe coughing episode precipitated by in- 
haling vapor from an electronic cigarette re- 
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sulted in his falling from a wall on which he had 
been sitting in a designated smoking area near 
his workplace. In its second expedited hearing 
order, which was a decision on the record, the 
trial court determined the employee is likely to 
prevail at trial in establishing he suffered an 
injury arising primarily out of and in the course 
and scope of employment and awarded the 
employee certain medical and temporary dis- 
ability benefits. On appeal, the employer con- 
tended the trial court erred in determining the 
employee is likely to prevail at a hearing on the 
merits in proving that his fall from the wall 
while vaping is a compensable injury. In addi- 
tion to testifying that he was reviewing his 
emails and calendar on his phone when he 
“used a vape and inhaled and wound up cough- 
ing to the point where [he] passed out,” the 
employee testified that he and his manager 
used the designated smoking area, dubbed “the 
third-floor meeting room,” to have “private 
meetings out there away from the client.” He 
said there were no tables, no “formal” seating 
area, and no chairs. He described the wall from 
which he fell as “a natural place to sit [and,] [iJn 
fact, it was the only [place to sit] as there [were] 
no chairs provided by [Employer] despite the 
regular use of this area for breaks.” Further- 
more, the employee testified that “[e]mployees, 
including [his] manager who was a smoker, 
routinely sat on the wall while using this area 
for a smoking break or for meetings.” Against 
these unrefuted facts, the appellate court con- 
cluded the preponderance of the evidence sup- 
ported the trial court’s determination of a suf- 
ficient connection between the employee’s 
injuries and his employment to establish he 
would likely prevail at a hearing on the merits. 
The trial court's order was_ affirmed. 
McGauvran v. ATOS Syntel, Inc., 2021 TN Wrk 
Comp App Bd LEXIS 43. 


NOTES TO DECISIONS 


1. Evidence. 

Employee failed to establish by expert medi- 
cal evidence the causal relationship between 
her claimed injury and the employment activity 
because the record did not support the employ- 
ee’s claim that the trial court’s decision or that 
of the Appeals Board was the result of withheld 


or manipulated evidence or information. Nor 
did she offer any substantive challenge sup- 
porting reversal or a different conclusion as to 
causation. Moore v. Beacon Transp., LLC, — 
S.W.3d —, 2022 Tenn. LEXIS 407 (Tenn. Oct. 
24, 2022). 


50-6-242. Additional disability benefits — Award of permanent partial 
disability benefits for permanent medical impairment 
in certain cases — Specific documented findings re- 
quired — Employees not eligible or authorized to work 
in the United States under federal immigration laws are 


ineligible. 


Workers’ Compensation Appeals Board 
Decisions. At the expiration of the 45-week 


original benefit period, an employee filed a 
petition for increased benefits alleging she was 
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permanently totally disabled or, alternatively, 
she was entitled to extraordinary benefits. The 
trial court conducted a hearing and concluded 
the employee was not permanently totally dis- 
abled and was not entitled to extraordinary 
benefits. The trial court did, however, award 
additional disability benefits based upon the 
employee not having returned to work at the 
expiration of the 45-week original benefit pe- 
riod. The employee has appealed but has not 
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filed a transcript of the hearing or a joint 
statement of the evidence and has not identi- 
fied any issues on appeal nor provided any legal 
argument addressing how she contends the 
trial court erred. The appellate court presumed 
that the trial court’s rulings were supported by 
sufficient evidence and affirmed the decision. 
Thomas v. Federal Express Corp., 2020 TN Wrk 
Comp App Bd LEXIS 58. 


Part 3 OCCUPATIONAL DISEASES 


50-6-303. Compensation and benefits. 


Workers’ Compensation Appeals Board 
Decisions. An employee alleged he suffered an 
occupational disease due to workplace exposure 
to coal fly ash. Following unsuccessful media- 
tion, the employer filed a motion to dismiss or, 
in the alternative, for summary judgment, ar- 
guing, in part, that because the employee con- 
tinued to work for the employer full time, he 
had not sustained a compensable injury. The 
trial court denied the employer’s motion for 
summary judgment, concluding the employer 
did not establish the insufficiency of the em- 
ployee’s proof as a matter of law and there were 
genuine issues of material fact precluding sum- 
mary judgment. The employer appealed. The 
appellate court concluded, on the other hand, 


that the employer failed to either negate an 
essential element of the employee’s claim or 
establish as a matter of law that the employee’s 
proof was insufficient to support a claim. Thus, 
the employer did not meet its initial burden of 
production and, as a result, there was no shift- 
ing of the burden to the employee to show 
genuine issues of material fact. Moreover, even 
if the burden of production had shifted, the 
appellate court agreed with the trial court that 
the employee came forward with sufficient evi- 
dence to create one or more genuine issues of 
material fact. Thus, the trial court’s order was 
affirmed. Cody v. G.UB.MK Constructors, 2021 
TN Wrk Comp App Bd LEXIS 37. 


TITLE 53 


FOOD, DRUGS AND COSMETICS 
CHAPTER 11 
NARCOTIC DRUGS AND DRUG CONTROL 


Part 2 CONFISCATION 


53-11-201. Procedure in confiscation. 


NOTES TO DECISIONS 


7. Standing. 

Administrative judge erroneously rejected 
the argument that the owner bore the initial 
burden of establishing standing and the chan- 
cery court therefore did not err in remanding 


for a determination of standing. Oliver v. Tenn. 
Dep't of Safety & Homeland Sec., — S.W.3d —, 
2022 Tenn. App. LEXIS 427 (Tenn. Ct. App. 
Nov. 4, 2022). 
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TITLE 54 
HIGHWAYS, BRIDGES AND FERRIES 


CHAPTER. 
9. County Hicuway Bonps. 


Part 2 Construction of County High- 
ways, Roads and Bridges 


CHAPTER 5 
STATE HIGHWAYS 


Part 2 MUNICIPAL STREETS 


54-5-201. State highways routed through municipalities — Conte ae 
ing regarding rights-of-way. 


NOTES TO DECISIONS 


3. Rights and Liabilities of Municipality. 

State’s contract with the city did not relieve 
the State of its responsibilities because nothing 
in the contract or in the statutes authorized the 
State to delegate its responsibilities. Although 
the contract purportedly limited the Tennessee 
department of transportation’s liability for in- 
juries caused by the city’s performance, it did 


not and could not limit the State’s liability for 
injuries caused by the State’s negligence in 
failing to inspect or maintain the roads as 
prescribed by statute and thus, the State’s 
contract with the city did not relieve the State 
of its responsibilities. Polhamus v. State, — 
S.W.3d —, 2022 Tenn. App. LEXIS 216 (Tenn. 
Ct. App. June 2, 2022). 


CHAPTER 9 
COUNTY HIGHWAY BONDS 


Part 2 CoNnsTRUCTION oF County HicHways, Roaps 
AND BRIDGES 


SECTION. 
54-9-202. Surveys and plans of proposed proj- 
ects — Contents — Approval by 


county — Reviewed and ap- 
proved by state — Adoption by 
county legislative body. 


Part 2 CONSTRUCTION OF County Hicuways, RoADS AND BRIDGES 


54-9-202. Surveys and plans of proposed projects — Contents — 
Approval by county — Reviewed and approved by state — Adoption by 
county legislative body. 


(a) Prior to the issuance of bonds, the county highway department shall 
prepare, or cause to be prepared, surveys and plans of proposed county 
highways, roads and bridges, or proposed project or projects, to be constructed, 
showing the location, design and construction of the proposed improvement 
project and the estimated cost of the project, based on current costs. When the 
surveys and plans have been approved by the county highway department, 
they shall be submitted to the department of transportation. They shall be 
reviewed by the department for feasibility, practicability and completeness as 
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to design and type of construction for a permanent county highway, road or 
bridge improvement, in accordance with the established standards for state- 
aid highways and roads constructed under the state-aid highway program. If 
the department approves the surveys and plans, it shall certify its approval to 
the presiding officer of the county legislative body, who shall submit the 
surveys and plans for approval or disapproval to the county legislative body at 
either a regular or called session to be held not less than thirty (30) nor more 
than forty-five (45) days from the date of submission. 

(b) Within five (5) days after the receipt of the surveys and plans, as certified 
by the department, the presiding officer of the county legislative body shall 
appoint a committee of no less than three (3), nor more than nine (9) members 
of the county legislative body, for the purpose of studying the surveys and 
plans, so that the committee may recommend approval or disapproval to the 
county legislative body. Within ten (10) days, the committee shall reduce its 
recommendations to writing and file them with the county clerk. Both majority 
and minority reports may be filed. At the meeting of the county legislative 
body, the plans, surveys, certification by the department and the recommen- 
dations of the committee appointed by the presiding officer shall be considered. 
If a majority of the authorized membership of the county legislative body 
approves, a resolution allowing the issuance of bonds, in accordance with this 
chapter, may be adopted. The county shall have no authority to change or alter, 
in any way, the surveys and plans approved and certified by the department, 
unless approved by the department. 


History. Compiler’s Notes. This section is set out in 
Acts 1959, ch. 320, § 2; 1961, ch. 282, § 2; the Advance Code Service to eliminate an extra 

impl. am. Acts 1959, ch. 9, § 3;impl. am. Acts “the” preceding “surveys and” in the last sen- 

1972, ch. 829, § 7;impl. am. Acts 1978, ch. 934, tence of (a). 

8§ 7, 36; T.C.A., § 54-845; Acts 1983, ch. 320, 


ta 


TITLE 55 
MOTOR AND OTHER VEHICLES 
CHAPTER 1 
MOTOR VEHICLE TITLE AND REGISTRATION LAW — DEFINITIONS 


55-1-103. “Autocycle,” “motor bicycle,” “motor vehicle,” “motorcycle,” 


“vehicle” and “freight motor vehicle” defined. 


NOTES TO DECISIONS 


1. Motor Vehicles. attempted arrest was unlawful, the State intro- 

Defendant’s conviction for felony evading ar- duced evidence that the speed limit was 55 and 
rest was proper because he was operating a___ that defendant was traveling at 81 or 115 miles 
motor vehicle on a highway and he intention- per hour when the blue lights were activated. 
ally fled the officer after having received a_ State v. Myers, — S.W.3d —, 2022 Tenn. Crim. 
signal to bring his vehicle to a stop. And, App. LEXIS 348 (Tenn. Crim. App. July 22, 
although it was a defense to the crime that the 2022). 
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CHAPTER 8 
OPERATION OF VEHICLES — RULES OF THE ROAD 


Part 1 OPERATION OF VEHICLES — RULES OF THE ROAD 


55-8-129. Vehicle turning left at intersection. 


NOTES TO DECISIONS 


1. Right-of-Way. 

Trial court did not err in finding that a driver 
of a tractor trailer breached her duty of care 
based on the negligence which arose in her 
collision with another driver because the evi- 
dence did not preponderate against the trial 
court’s findings since the evidence clearly dem- 


onstrated that traffic lights governing the truck 
driver’s left turn cycled from a protected green 
arrow to yellow at least seven-to-eight seconds 
before the collision occurred. Kindred _ v. 
Townsend, — S.W.3d —, 2022 Tenn. App. 
LEXIS 471 (Tenn. Ct. App. Dec. 7, 2022). 


55-8-130. Vehicle entering through highway or stop intersection. 


NOTES TO DECISIONS 


4, Exercise of Due Care. 

Trial court did not err in denying defendant’s 
motion to suppress because an officer’s stop of 
defendant was supported by probable cause 
that he violated T.C.A. § 55-8-130(c)(1); a dash- 
cam recording of the alleged failure to yield and 


55-8-152. Speed limits — Penalties. 


subsequent traffic stop supported the officer’s 
testimony that defendant failed to yield the 
right of the way. State v. Nichols, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 406 (Tenn. Crim. 
App. Sept. 8, 2022). 


NOTES TO DECISIONS 


3. Reckless Driving. 

Defendant’s conviction for felony evading ar- 
rest was proper because he was operating a 
motor vehicle on a highway and he intention- 
ally fled the officer after having received a 
signal to bring his vehicle to a stop. And, 
although it was a defense to the crime that the 


attempted arrest was unlawful, the State intro- 
duced evidence that the speed limit was 55 and 
that defendant was traveling at 81 or 115 miles 
per hour when the blue lights were activated. 
State v. Myers, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 348 (Tenn. Crim. App. July 22, 
2022). 


CHAPTER 10 
ACCIDENTS, CRIMES AND PENALTIES 


Part 2 CRIMES 


55-10-207. Traffic citation in lieu of arrest. 


* 


NOTES TO DECISIONS 


5. Appeals. 

Trial court properly dismissed defendant’s 
appeal from the general sessions court because 
the court was unable to determine whether the 
judgment is valid, and the court was without 
jurisdiction to review the merits of the claim; 


even if the judgment was valid, any challenge 
to his conviction for failing to exercise due care 
in a traffic accident was necessarily limited to 
post-conviction remedies and his motion failed 
to state a cognizable claim for any form of 
post-conviction relief. State v. Kolimlim, — 
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(Tenn. Crim. App. Nov. 7, 2022). 
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Part 4 ALCOHOL AND DruG RELATED OFFENSES 


55-10-401. Driving under the influence prohibited — Alcohol concen- 
tration in blood or breath. 


NOTES TO DECISIONS 


ANALYSIS 


9. Evidence. 
10. —Sufficient. 


9. Evidence. 


10. —Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s DUI conviction because defendant ad- 
mitted that he used heroin and that he did so as 
he passed the trooper and crossed over the fog 
line, during the traffic stop, the trooper found 
three needles, one of which had drug residue on 


it, in the stolen vehicle, and defendant showed 
signs of impairment. State v. Crowson, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 242 
(Tenn. Crim. App. May 27, 2022). 

There was sufficient evidence to support de- 
fendant’s DUI conviction, as the evidence 
showed that officers detected an odor of alcohol 
on defendant’s breath, defendant appeared to 
be intoxicated, and the toxicology report indi- 
cated that defendant had a blood alcohol con- 
tent of .307 percent approximately two hours 
after the accident. State v. Crowe, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 472 (Tenn. Crim. 
App. Oct. 31, 2022). 


55-10-411. Presumption of impairment — Notice of penalties for addi- 
tional offenses — Allegation of prior convictions — 
Mandatory service of minimum sentence — No defense 
that person is lawful user of substance — Strip searches 
— Jurisdiction of general sessions court — Part defini- 


tions. 


NOTES TO DECISIONS 


3 Indictment Sufficient. 

Fact that the indictment stated the dates of 
the prior offenses rather than the dates of the 
prior convictions did not mean that defendant 
was not apprised of the accusation against him, 


and the discrepancy in dates did not invalidate 
the indictment. State v. Daniels, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 300 (Tenn. Crim. 
App. June 29, 2022). 


Part 6 REINSTATEMENT OF LICENSE By Motor VEHICLE HABITUAL OFFENDER 


55-10-601. Petition for reinstatement of license by motor vehicle ha- 


bitual offender. 


NOTES TO DECISIONS 


2. Savings Statute. 

Although convicted under a repealed law, 
defendant was correctly sentenced as a motor 
vehicle habitual offender under that law be- 
cause because the replacement statute, T.C.A. 
§ 55-10-601, imposes no penalty and thus does 
not provide for a lesser penalty within the 


meaning of the criminal savings statute, T.C.A. 
§ 39-11-112, which does not encompass a stat- 
ute that eliminates an offense altogether. Ad- 
ministrative fees related to driver’s license re- 
instatement are not a penalty. State v. Deberry, 
651 S.W.3d 918, 2022 Tenn. LEXIS 304 (Tenn. 
Aug. 30, 2022). 


55-12-114 
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CHAPTER 12 
FINANCIAL RESPONSIBILITY 


Part 1 TENNESSEE FINANCIAL RESPONSIBILITY LAw oF 1977 


55-12-114. Suspension of all registrations upon suspension or revoca- 
tion of license — Exception upon filing proof of financial 
responsibility — Release — Compliance by Tennessee 
resident moving to or returning from another state. 


NOTES TO DECISIONS 


1. Administrative Fees Not Penalty. 
Although convicted under a repealed law, 
defendant was correctly sentenced as a motor 
vehicle habitual offender under that law be- 
cause the replacement statute, T.C.A. § 55-10- 
601, imposes no penalty and thus does not 
provide for a lesser penalty within the meaning 


of the criminal savings statute, T.C.A. § 39-11- 
112; administrative fees related to driver’s li- 
cense reinstatemént are not a penalty and are 
provided for by other laws, including T.C.A. 
§ 55-12-114. State v. Deberry, 651 S.W.3d 918, 
2022 Tenn. LEXIS 304 (Tenn. Aug. 30, 2022). 


55-12-129. Fees for reinstatement of license and registration — Install- 


ment payment plans. 


NOTES TO DECISIONS 


2. Administrative Fees Not Penalty. 
Although convicted under a repealed law, 
defendant was correctly sentenced as a motor 
vehicle habitual offender under that law be- 
cause the replacement statute, T.C.A. § 55-10- 
601, imposes no penalty and thus does not 
provide for a lesser penalty within the meaning 


of the criminal savings statute, T.C.A. § 39-11- 
112; administrative fees related to driver’s li- 
cense reinstatement are not a penalty and are 
provided for by other laws, including T.C.A. 
§ 55-12-129. State v. Deberry, 651 S.W.3d 918, 
2022 Tenn. LEXIS 304 (Tenn. Aug. 30, 2022). 


CHAPTER 50 
UNIFORM CLASSIFIED AND COMMERCIAL DRIVER LICENSE ACT 


Part 3 APPLICATION, EXAMINATION, AND ISSUANCE 


55-50-303. Persons not eligible for licensing — Exception for tempo- 


- rary licenses. 


NOTES TO DECISIONS 


2. Filing Fee. 

Although convicted under a repealed law, 
defendant was correctly sentenced as a motor 
vehicle habitual offender under that law be- 
cause the replacement statute, T.C.A. § 55-10- 
601, imposes no penalty and thus does not 
provide for a lesser penalty within the meaning 


of the criminal savings statute, T.C.A. § 39-11- 
112; administrative fees related to driver’s li- 
cense reinstatement are not a penalty and are 
provided for by other laws, including T.C.A. 
§ 55-50-3038. State v. Deberry, 651 S.W.3d 918, 
2022 Tenn. LEXIS 304 (Tenn. Aug. 30, 2022). 
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Part 4 COMMERCIAL DRIVER LICENSES 


55-50-409. Notification of traffic violations — Furnishing driving re- 


cord information. 


NOTES TO DECISIONS 


1. Reporting Requirement. 

While the court erred in labeling the matter 
“a quasi-criminal matter” and stating that “the 
substance of the matter was criminal,” the trial 
court did not err in denying appellant’s injunc- 
tion prohibiting the Metropolitan Government 
from reporting the violation to the Tennessee 
Department of Safety. The adjudication that 


appellant, as a holder of a commercial driver 
license, violated a local ordinance dealing with 
vehicle traffic control was sufficient to trigger 
the reporting requirement. Metro. Gov't of 
Nashville & Davidson Cnty. v. Singh, — S.W.3d 
—-, 2022 Tenn. App. LEXIS 500 (Tenn. Ct. App. 
Dec. 29, 2022). 


Part 5 SUSPENSION AND REVOCATION 


-55-50-504. Driving while license cancelled, suspended or revoked — 
Minors — Forfeiture — Notice. 


NOTES TO DECISIONS 


7. Evidence. 

Defendant’s conviction for aviving on a sus- 
pended license, under T.C.A. § 55-50-504(a)(1), 
was not supported by the evidence because the 
State did not make even the most rudimentary 
effort to establish the status of defendant’s 


license, and there was no showing that the 
records reviewed by the officer were, in fact, an 
accurate reflection of the status of defendant’s 
driver’s license. State v. Beets, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 382 (Tenn. Crim. 
App. Aug. 23, 2022). 


TITLE 56 | 
INSURANCE 
CHAPTER. 
7. Po.icizs AND POLICYHOLDERS. 
Part 1 General Provisions 
CHAPTER 7 


POLICIES AND POLICYHOLDERS 


Part 1 GENERAL PROVISIONS 


SECTION. 

56-7-105. Additional liability upon insurers 
and bonding companies for bad- 
faith failure to pay promptly. 


56-7-103 
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Part 1 GENERAL PROVISIONS 


56-7-103. Misrepresentation or warranty will not void policy — Excep- 


NOTES TO DECISIONS 


tions. 
ANALYSIS 
6. “Misrepresentation” Defined. 
22. —Sound Health Provision. 
23. .——Physical or Mental Condition. 


6. “Misrepresentation” Defined. 
22. —Sound Health Provision. 
23. ——Physical or Mental Condition. 


Life insurance policy was void because of 
misrepresentations made by the decedent in 


obtaining coverage as reasonable minds could 


only reach one conclusion regarding whether 


the statements on the certificate of good health 
constituted a misrepresentation as the dece- 
dent failed to disclose that he was informed of 
an examination of his liver and alerted of the 
existence of a fatty liver, and the misrepresen- 
tations increased the insurer’s risk of loss as a 
declaration indicated that, based on the undis- 
closed information, the decedent would have 
been deemed uninsurable. Ir. v. Tenn. Farmers 
Life Ins. Co., — S.W.3d —, 2022 Tenn. App. 
LEXIS 421 (Tenn. Ct. App. Nov. 2, 2022). 


56-7-105. Additional liability upon insurers and bonding companies — 
for bad-faith failure to pay promptly. 


(a) The insurance companies of this state, and foreign insurance companies 
and other persons or corporations doing an insurance or fidelity bonding 
business in this state, in all cases when a loss occurs and they refuse to pay the 
loss within sixty (60) days after a demand has been made by the holder of the 
policy or fidelity bond on which the loss occurred, shall be liable to pay the 
holder of the policy or fidelity bond, in addition to the loss and interest thereon, 
a sum not exceeding twenty-five percent (25%) on the liability for the loss; 
provided, that it is made to appear to the court or jury trying the case that the 
refusal to pay the loss was not in good faith, and that the failure to pay inflicted 
additional expense, loss, or injury including attorney fees upon the holder of 
the policy or fidelity bond; and provided, further, that the additional liability, 
within the limit prescribed, shall, in the discretion of the court or jury trying 
the case, be measured by the additional expense, loss, and injury including 
attorney fees thus entailed. 

(b) In any action against an unauthorized foreign or alien insurer or 
bonding company upon a contract of insurance or fidelity bond issued or 
delivered in this state to a resident of this state or to a corporation authorized 
to do business in this state, if the insurer or bonding company has failed for 
thirty (380) days after demand prior to commencement of the action to make 
payment in accordance with the terms of the contract or fidelity bond, and it 
appears to the court that the refusal was vexatious and without reasonable 
cause, the court may allow to the plaintiff a reasonable attorney fee and 
include the fee in any judgment that may be rendered in the action. The fee 
shall not exceed twelve and one half percent (12.5%) of the amount that the 
court or jury finds the plaintiff is entitled to recover against the insurer or 
bonding company, but in no event shall the fee be less than twenty-five dollars 
($25.00). Failure of an insurer or bonding company to defend the action shall 
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be deemed prima facie evidence that its failure to make payment was vexatious 


and without reasonable cause. 


History. 

Acts 1901, ch. 141, § 1; Shan., § 3369a141; 
Code 1932, § 6434; Acts 1955, ch. 2, § 4; T.C.A. 
(orig. ed.), § 56-1105; Acts 1981, ch. 354, § 1; 
2000, ch. 701, § 1. 


Code Commission Notes. 


In order to restore the original language of 


the 1981 act, “loss and interest thereon” was 


substituted for “loss and interest on the bond” 
in the middle of (a). 

Compiler’s Notes. This section is set out in 
the Advanced Code Service to more closely 
reflect the statutory language. In the middle of 
(a), “loss and interest thereon” was substituted 
for “loss and interest on the bond.” 


Part 12 UninsurED Motor VEHICLE COVERAGE 


56-7-1205. Minimum policy limits not increased. 


NOTES TO DECISIONS 


11. Offset. 
Trial court erred in requiring the insurer to 
pay $5,000 in excess of its uninsured motorist 


(UM) limits because it had paid the insured | 


$5,000 in satisfaction of the medical payments 
coverage he purchased and, pursuant to the 
insurance policy and the uninsured motorist 


statutes, the insurer was allowed an offset for 
that amount, reducing the amount it owed the 
insured under the uninsured motorist coverage 
purchased by the insured. McCoy v. Conway, — 
S.W.3d —, 2022 Tenn. App. LEXIS 307 (Tenn. 
Ct. App. Aug. 5, 2022). 


TITLE 57 
INTOXICATING LIQUORS 
CHAPTER. CHAPTER. 
3. Locat Option—Trarric in IntroxicatinGc Li- _ Part 2 Licenses and Fees 
QUORS. 
CHAPTER 3 
LOCAL OPTION—TRAFFIC IN INTOXICATING LIQUORS 
Part 2 LICENSES AND FEES | 
SECTION. 


57-3-217. Winery direct shipper’s license. 


Part 2 LICENSES AND FEES 


57-3-204. Retailer’s licenses — Fees — Disposition of alcoholic bever- 
ages after retailer ceases doing business — Sale by 
manufacturer and other entities. 


Law Reviews. Addressing the “Tomorrow place for Wines and Spirits (Rajendra Persaud), 
Arguments” Unanswered by Tennessee Wine: 15 Tenn. J. L. & Pol’y 317 (2021). 
The Future for Virtual Retailers in the Market- 
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57-3-217. Winery direct shipper’s license. 


(a) Any person, firm or corporation that holds a federal basic permit 
pursuant to the Federal Alcohol Administration Act (27 U.S.C. § 201 et seq.), 
and is in the business of manufacturing, bottling or rectifying wine may apply 
to the commission for a winery direct shipper’s license under this section. 
Applicants for a winery direct shipper’s license shall submit to the commission 
a copy of the federal basic permit and a permit for the manufacturing, bottling, 
or rectification of wine from the state where such wine is produced. 

(b) A winery direct shipper, meeting the requirements of this-section, may 
make sales and delivery of wine, as defined in § 57-3-101, by common carrier 
to the citizens of this state over the age of twenty-one (21) who have purchased 
the wine directly from the winery direct shipper, subject to the limitations and 
requirements imposed by this section; provided, that a winery direct shipper 
may only ship wine sold under a brand name owned by or licensed to the 
winery or farm winery, which is either: 

(1) Produced by the winery or farm winery, including manufactured in a 
manner authorized pursuant to § 57-3-207; 

(2) Produced exclusively for the winery or farm winery under an existing 
written contract with the winery or farm winery; or 

(3) Produced and bottled exclusively for the winery or pe winery. 

(c) As a condition to the issuance or renewal of a winery direct shipper’s 
license as authorized in this section, an applicant for the license must satisfy 
the following conditions: 

(1) Pay to the commission a one-time nonrefundable fee in the amount of 
three hundred dollars ($300) when the application is submitted for review. A 
winery direct shipper’s license under this section shall not be issued until the 
applicant has paid to the commission the annual license fee of one hundred 
fifty dollars ($150); 

(2) Execute a consent to jurisdiction and venue of all actions brought 
before the commission, any state agency or the courts of this state, such that 
any and all hearings, appeals and other matters relating to the license of the 
winery direct shipper shall be held in this state; 

(3) Acknowledge, in writing, that it will contract only with common 
carriers that agree that any delivery of wine made in this state shall be by 
face-to-face delivery and that deliveries will only be made to individuals who 
demonstrate that the individuals are over twenty-one (21) years of age and 
the individuals sign upon receipt of the wine. 

(d)(1) No winery direct shipper may ship more than a total of nine (9) liters 

of wine to any individual during any calendar month nor shall the shipper 

ship more than twenty-seven (27) liters of wine to any individual in any 
calendar year. 

(2) Notwithstanding subdivision (d)(1), a winery direct shipper that 
produces or manufactures less than two hundred seventy thousand 
(270,000) liters of wine per calendar year may ship up to fifty-four (54) liters 
of wine to an individual per calendar year. 

(3) Any shipment of wine pursuant to this section shall be made only in 
containers that clearly indicate on the exterior of the container, visible to a 
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person at least three feet (3’) away, that the container “CONTAINS ALCO- 

HOL: SIGNATURE OF PERSON AGE 21 OR OLDER REQUIRED FOR 

DELIVERY”. 

(e)(1) A winery direct shipper shall be responsible for remitting all sales 

taxes due resulting from any sale made under this section. In addition to all 

sales taxes imposed upon such sale, a winery direct shipper shall remit the 

gallonage tax as imposed by § 57-3-302. 

(2) The taxes levied on sales made by a winery direct shipper as autho- 
rized by this section shall become due and payable on the first day of each 
month following the month during which the sales occur, and shall become 
delinquent if not paid on or before the twentieth day of each such following 
month. For the purpose of ascertaining the amount of tax due, it is the duty 
of any winery direct shipper licensed pursuant to this section to transmit to 
the commissioner of revenue appropriate returns on forms prescribed by the 
commissioner. . 

(3) Upon request of the commission or its designated agent, any winery 
direct shipper licensed pursuant to this section shall provide to the commis- 
sion, under penalty of perjury, a list of any wine shipped to an address within 
this state, including the addressee. 

(4) The commission may enforce the requirements of this section by 
administrative action, may suspend or revoke a winery direct shipper’s 
license and may accept an offer in compromise in lieu of suspension. 

(5) A winery direct shipper that is found to have violated this title, in 
addition to any fine imposed by the commission, shall reimburse the 
commission for all costs incurred in connection with the investigation and 
administrative action, including the out-of-pocket costs and reasonable 
personnel costs. 

(6) No winery direct shipper may avoid liability under this section by 
subcontracting with a third party to perform its obligations required 
pursuant to this section. 

(f) The commission and the department of revenue are authorized to 
promulgate rules and regulations that may be necessary to implement this 
section, in accordance with the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 

(g)(1)(A) It is an offense for a person to ship alcoholic beverages or beer to 

residents of this state without a license authorizing such activity. 

(B) A violation of subdivision (g)(1)(A) is a Class E felony, punishable by 

a fine only. 

(2)(A) All shipments of alcoholic beverages or beer made in this state must 

be by face-to-face delivery to individuals who provide proof satisfactory 

that they are over twenty-one (21) years of age and sign upon receipt. 
(B) A violation of subdivision (g)(2)(A) is a Class B misdemeanor, 
punishable by a fine only. 

(h)(1) Each common carrier that PrrReatts with a winery direct shipper 

under this section for delivery of wine, beer, or other alcoholic beverages into 

this state shall prepare and file monthly with the department of revenue a 

report of known wine, beer, or other alcoholic beverage shipments containing 

the name of the common carrier making the report, the period of time 
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covered by the report, the name and business address of the consignor, the 

name and address of each consignee, the weight of the package delivered to 

each consignee, a unique tracking number, and the date of delivery. Reports 
received by the department of revenue must be made available to the public 

pursuant to the open records law, compiled in title 10, chapter 7. 

(2) Upon the request of the commissioner of revenue, any records sup- 
porting the report must be made available to the department of revenue 
within a reasonable time after the commissioner makes a written request for 
such records. Any records containing information relating to such reports 
must be retained and preserved for a period of two (2) years, unless 
destruction of the records prior to the end of such retention period is 
authorized in writing by the department of revenue. Such records must be 
open and available for inspection by the department of revenue upon written 
request. Reports must also be made available to any law enforcement agency 
or regulatory body of any local government in this state in which the common 
carrier making the report resides or does business. 

(3) Any common carrier that willfully fails to make reports in accordance 
with this section or that violates any rules of the department of revenue for 
the administration and enforcement of this section is subject to a notification 
of violation. If a common carrier continually fails to make reports, the 
common carrier may be fined in an amount not to exceed five hundred dollars 
($500) for each delivery not reported to the department of revenue. Unpaid 
fines assessed under this subdivision (h)(3) must be collected in accordance 
with title 67, chapter 1. 

(4) This subsection (h) does not apply to common carriers regulated under 
49 U.S.C. §§ 10101 et seq., or to rail trailer-on-flatcar/container-on-flatcar 
(TOFC/COFC) service, as defined in 49 CFR § 1090.1, or highway TOFC/ 
COFC service provided by a rail carrier, either itself or jointly with a motor 
carrier, as part of continuous intermodal freight transportation, including, 
without limitation, any other TOFC/COFC transportation as defined under 
federal law. 

(i) Notwithstanding any law to the contrary, a fulfillment house, as defined 
in § 57-3-415, is not eligible for licensure or renewal of a winery direct 
shipper’s license. 

(j) Awinery direct shipper licensee shall maintain records for a minimum of 
three (3) years from the shipment date, which shall include: 

(1) The name, address, and license number of the fulfillment house used, 
if any; 

(2) The name of the common carrier, if no fulfillment house is used; 

(3) The date of each shipment; 

(4) The carrier tracking number; 

(5) The quantity, by weight or other means, the iad price, and product 
type of wine shipped; and 

(6) The name and address of the recipient. 

(k) A winery direct shipper licensee shall submit the records maintained 
pursuant to subsection (j) as a report to the commission on a quarterly basis in 
the manner, form, and format prescribed by the commission. 
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(l) Awinery direct shipper may only ship, or have shipped, wine from either 
their licensed winery direct shipper location or a licensed fulfillment house 
location. 

(m) Two (2) or more licensed winery direct shippers may make sales and 
shipments of wine pursuant to this section in conjunction and coordination 
with each other; provided, that if the wine products of more than one (1) 
licensed winery direct shipper are included in the same shipment, then such 
products may only be shipped to a resident of this state from a fulfillment 
house licensed pursuant to § 57-3-415. Each winery participating in a sale 
made pursuant to this subsection (m) must have a winery direct shipper 
license. 

(n) The requirements of this section, including subsections (d) and (e), apply 
to winery direct shippers whether the wine is shipped from the winery direct 
shipper or a licensed fulfillment house. 


History. . 

Acts 2009, ch. 348, § 1; 2011, ch. 218, § 1; 
2017, ch. 486, § 1; 2018, ch. 765, § 7; 2018, ch. 
935779" 3420 19""ch? 263," $9" 2021) "eh!'338 1, 
§§ 1-3; 2021, ch. 425, § 1; 2022, ch. 699, § 2. 


57-3-224. Delivery service license. 


Compiler’s Notes. This section is set out in 
the Advance Code Service to reflect the deletion 
of “of this act” following “§ 57-3-415” in the 
middle of (i). 


_ ATTORNEY GENERAL OPINIONS 


1. Delivery - Alcoholic Beverages. 

A retail food store licensed to sell wine does not 
appear to be statutorily prohibited from also 
holding a license to deliver alcoholic beverages. 
Such a retail food store may likely use its 
delivery service license to deliver the wine that 
it itself sells under its retail food store license, 
as long as it does so in compliance with the 


terms and conditions of its delivery service 
license. A delivery service licensee may deliver 
wine sold by a retail food store wine licensee 
that is legally a separate entity from the deliv- 
ery service even though the two separate enti- 
ties are both owned or controlled by the same 
person or entity. OAG 21-12, 2021 Tenn. AG 
LEXIS 12 (8/3/2021). 


Part 8 SALE OF WINE IN RetaIL Foop STORES 


57-3-803. Retail food store wine licenses. 


ATTORNEY GENERAL OPINIONS 


1. Delivery - Alcoholic Beverages. 

A retail food store licensed to sell wine does not 
appear to be statutorily prohibited from also 
holding a license to deliver alcoholic beverages. 
Such a retail food store may likely use its 
delivery service license to deliver the wine that 
it itself sells under its retail food store license, 
as long as it does so in compliance with the 


terms and conditions of its delivery service 
license. A delivery service licensee may deliver 
wine sold by a retail food store wine licensee 
that is legally a separate entity from the deliv- 
ery service even though the two separate enti- 
ties are both owned or controlled by the same 
person or entity. OAG 21-12, 2021 Tenn. AG 
LEXIS 12 (8/3/2021). 
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TITLE 58 


MILITARY AFFAIRS, EMERGENCIES AND CIVIL DEFENSE 
CHAPTER 1 
MILITARY FORCES 


Part 3 MILITIA 


58-1-301. Call to active service — Enrollment of militia. 


ATTORNEY GENERAL OPINIONS 


1. Militia - Defined. 

The Tennessee State Guard, like the Tennessee 
National Guard, is a militia under the Consti- 
tution of Tennessee. While the governor may 
call the militia into service at any time that 
“public safety” requires it, that law does not 
appear to comport with Tenn. Const., art. II, 
§ 5. Furthermore, the Constitution of Tennes- 
see prohibits a group of private citizens who are 
armed and trained for military service apart 


from the regular armed forces from organizing 
into local or regional militias. State law also 
prohibits Tennessee residents from participat- 
ing in paramilitary activities that are under- 
taken in furtherance of a “civil disorder.” Addi- 
tionally, any number of provisions of 
Tennessee’s Criminal Code could apply depend- 
ing on the circumstances in which paramilitary 
activities are undertaken. OAG 21-05, 2021 
Tenn. AG LEXIS 7 (5/6/2021). 


CHAPTER 8 


MUTUAL AID AND EMERGENCY AND DISASTER ASSISTANCE 
AGREEMENT ACT OF 2004 


58-8-104. Declaration of local state of emergency — Cost reimburse- 
ment — Evacuation orders. 


ATTORNEY GENERAL OPINIONS 


1. Official Authority. 

When there is a special statute that gives the 
county mayor the authority to issue a county- 
wide mandate to protect the public health un- 
der specified circumstances, the authority 
granted under that statute prevails. However, 
in most instances, the county health officer is 
the official with the authority to issue county- 
wide health mandates necessary to protect the 
general health and safety of the citizens of the 
county. Nonetheless, a county health officer’s 
ability to issue county-wide health mandates 
pertaining to communicable diseases via rules 
and regulations is limited—and can even be 
foreclosed—by state law. Thus, the validity of 
any county-wide health mandate issued by a 


county health officer would depend on its par- 
ticular terms and applicable state law, includ- 
ing rules and regulations promulgated by the 
Commissioner of Health. Although the power to 
issue rules and regulations was transferred 
from county boards of health to county health 
officers, the power to enforce those rules and 
regulations was not transferred to county 
health officers. Only the Commissioner of 
Health may remove a county health officer. 
Accordingly, a county mayor may not remove 
the county health officer without the permis- 
sion of the Commissioner of Health unless 
another law, i.e., a Private Act, gives the county 
mayor the power to do so. OAG 21-15, 2021 
Tenn. AG LEXIS 15 (9/24/2021). 
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61-1-701 


TITLE 61 
PARTNERSHIPS 


CHAPTER 1 
REVISED UNIFORM PARTNERSHIP ACT 


Part 1 GENERAL PROVISIONS 


61-1-102. Knowledge and notice. 


NOTES TO DECISIONS 


1. Joint Venture. 

Even assuming that the three counties 
formed the County Parks and Recreation Com- 
mission as partners, plaintiffs served their no- 
tice of appeal on the commission alone, on the 
alleged partnership itself, and not one of its 


partners. Thus, the Revised Uniform Partner- 
ship Act (RUPA), T.C.A. § 61-1-101 et seq., was 
inapplicable. Costner v. Maryville-Alcoa-Blount 
Cnty. Parks, — S.W.3d —, 2022 Tenn. App. 
LEXIS 302 (Tenn. Ct. App. Aug. 3, 2022). 


Part 2 NATuRE OF PARTNERSHIP 


61-1-202. Formation of partnership. 


NOTES TO DECISIONS 


2. Partnership Not Established. 

Trial court correctly concluded that the farm- 
land and the assets thereon were the grandfa- 
ther’s property, as opposed to marital property 
subject to division because, although a pre- 
sumption of an implied partnership arose due 
to profit sharing, the husband rebutted the 


presumption at trial. The arrangement be- 
tween the husband and his father did not 
constitute a partnership, nor was it unusual in 
the context of family farming because they 
were not on equal footing. Runion v. Runion, — 
S.W.3d —, 2022 Tenn. App. LEXIS 344 (Tenn. 
Ct. App. Aug. 29, 2022). 


Part 7 ParTNER’S DissociIATION WHEN Business Not Wounpb Up 


61-1-701. Purchase of dissociated partner’s interest. 


NOTES TO DECISIONS 


1. Distribution. 

When a trial court on remand determined the 
valuation of a business after a partner was 
disaffiliated, the court did not err because the 
other partners’ expert witness provided the 
court with a fully supported and properly cal- 


culated valuation using the income-based 
method of business valuation in conformity 
with the appellate court’s previous instructions 
and within the statutory parameters. Boesch v. 
Holeman, — S.W.3d —, 2022 Tenn. App. LEXIS 
335 (Tenn. Ct. App. Aug. 26, 2022). 


62-5-101 


TENNESSEE CODE 


228 


TITLE 62 


PROFESSIONS, BUSINESSES AND TRADES 
CHAPTER 5 
FUNERAL DIRECTORS AND EMBALMERS 


Part 1 GENERAL PROVISIONS 


62-5-101. Chapter definitions. 


NOTES TO DECISIONS 


3. Funeral Directing. 

Definitions for the terms “funeral directing” 
and “funeral establishment” repeatedly use the 
word “or” indicating that those terms do not 
have to encompass all of the activities identi- 
fied in the definitions; therefore, funeral direct- 
ing or the operation of a funeral establishment 
could encompass either the preparation of a 
dead human body for burial or the disposition 
of a dead human body, or both, and yet, in some 
cases it may involve neither of those tasks. 
Mathes v. N.J. Ford & Sons Funeral Home, — 


S.W.3d —, 2023 Tenn. App. LEXIS 8 (Tenn. Ct. _ 


App. Jan. 6, 2023). 

General Assembly envisioned that funeral 
directors may direct or supervise the burial and 
disposition of a dead human body in some 
cases, and it did not intend for funeral directors 
to blanketly possess such a duty in all cases; 
different parties may be involved in the process 
of the disposition of a dead human body, such as 
a funeral home, a crematory, and/or a cemetery, 
and there are different methods of final dispo- 
sition of a dead human body, such as burial, 
entombment, or cremation. Mathes v. N.J. Ford 
& Sons Funeral Home, — S.W.3d —, 2023 Tenn. 
App. LEXIS 8 (Tenn. Ct. App. Jan. 6, 2023). 

Definitions for the terms “funeral directing” 
and “funeral establishment” repeatedly use the 


word “or” indicating that those terms do not 
have to encompass all of the activities identi- 
fied therein; if a funeral home does not perform 
a burial, but merely prepares and transports a 
dead human body for the burial to be carried 
out by a cemetery, then the funeral home is not 
the party responsible for the burial. Mathes v. 
N.J. Ford & Sons Funeral Home, — S.W.3d —, 
2023 Tenn. App. LEXIS 8 (Tenn. Ct. App. Jan. 
6, 2023). . 

Given that a funeral home only engaged in 
preparing and transporting the body of a moth- 
er’s son for burial, it did not have a statutory 
duty to direct or supervise the burial and dis- 
position of the remains. Mathes v. N.J. Ford & 
Sons Funeral Home, — S.W.3d —, 2023 Tenn. 
App. LEXIS 8 (Tenn. Ct. App. Jan. 6, 2023). 

Use, or lack thereof, of the term “final dispo- 
sition” in the Tennessee Funeral Directors and 
Embalmers Act is significant because the burial 
of a dead human body is a method of final 
disposition; the General Assembly clearly did 
not intend for the practice of funeral directing 
to include the opening and closing of a grave, 
necessary steps in the final disposition of a 
dead human body by burial. Mathes v. Nw. 
Ford & Sons Funeral Home, — S.W.3d —, 2023 
Tenn. App. LEXIS 8 (Tenn. Ct. App. Jan. 6, 
2023). 


TITLE 64 
REGIONAL AUTHORITIES 


CHAPTER. 
1. River Basin DeEvELopMENT AUTHORITIES. 


Part 9 West Fork Drakes Creek Dam and 
Reservoir Interstate Authority [Repealed] 
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66-7-109 


CHAPTER 1 
RIVER BASIN DEVELOPMENT AUTHORITIES 


Part 9 West Fork Drakes CREEK Dam AND 
Reservoir Interstate Autuority [REPEALED] 


SECTION. 
64-1-901 — 64-1-908. [Repealed.] 


Part 9 West ForK DRAKES CREEK Dam AND RESERVOIR INTERSTATE AUTHORITY 
[REPEALED] 


64-1-901 — 64-1-908. [Repealed] 


History. 

Acts 1991, ch. 308, § 1; 1995, ch. 407, § 3; 
2020, ch. 666, §§ 3, 4; repealed by Acts 2022, 
ch. 731, § 2, effective March 24, 2022. 

Acts 1991, ch. 308, § 1; repealed by Acts 
2022, ch. 731, § 2, effective March 24, 2022. 


Compiler’s Notes. Acts 2022, ch. 731, § 3 
provided that notwithstanding § 4-29-112, the 


West Fork Drakes Creek dam and reservoir 
interstate authority, created by § 64-1-901 (re- 
pealed by Acts 2022, ch. 731, § 2, effective 
March 24, 2022), shall terminate and cease to 
exist on March 24, 2022. 

This section is set out in the Advance Code 
Service to include additional parenthetical in- 
formation in the compiler’s note. 


TITLE 66 
PROPERTY 
| emer 
CHAPTER 7 
LEASES 


SECTION. 

66-7-109. Notice of termination by landlord — 
Testimony of manager against 
tenant. 


66-7-109. Notice of termination by landlord — Testimony of manager 
against tenant. 


(a)(1) Except as provided in this section, fourteen (14) days’ notice by a 
landlord shall be sufficient notice of termination of tenancy for the purpose 
of eviction of a residential tenant, if the termination of tenancy is for one of 
the following reasons: | ) 
(A) Tenant neglect or refusal to pay rent that is due and is in arrears, 
upon demand; 
(B) Damage beyond normal wear and tear to the premises by. the 
tenant, members of the household, or guests; or 
(C) The tenant or any other person on the premises with the tenant’s 
consent willfully or intentionally commits a violent act or behaves in a 
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manner which constitutes or threatens to be a real and present danger to 

the health, safety or welfare of the life or property of other tenants, the 

landlord, the landlord’s representatives or other persons on the premises. 

(2) If the notice of termination of tenancy is given for one of the reasons 
set out in subdivision (a)(1)(A) or (a)(1)(B) and the breach is remediable by 
repairs or the payment of rent or damages or otherwise and the tenant 
adequately remedies the breach prior to the date specified in the notice from 
the landlord, the rental agreement will not terminate. If substantially the 
same act or omission which constituted a prior noncompliance of which 
notice was given recurs within six (6) months, the landlord may terminate 
the rental agreement upon at least fourteen (14) days’ written notice 
specifying the breach and the date of termination of the rental agreement. 
(b) For all other defaults in the lease agreement, a thirty-day termination 

notice from the date such notice is given by the landlord shall be required for 
the purpose of eviction of a residential tenant. ) 

(c) This section shall not apply to a tenancy where the rental period is for 
less than fourteen (14) days. 

(d) Notwithstanding § 66-7-107 or this section to the contrary, three (3) 
days’ notice by a landlord is sufficient notice of termination of tenancy to evict 
-a residential tenant in a housing authority created pursuant to title 13, 
chapter 20, part 4 or 5, or a residential tenant, who is not mentally or 
physically disabled, in a rental property located in any county not governed by 
the Uniform Residential Landlord and Tenant Act, compiled in chapter 28 of 
this title, if the tenant, in either case, or any other person on the premises with 
the tenant’s consent, willfully or intentionally: 

(1) Commits a violent act; 

(2) Engages in any drug-related criminal activity; or 

(3) Behaves in a manner that constitutes or threatens to be a real and 

present danger to the health, safety, or welfare of the life or property of other 
tenants, the landlord, the landlord’s representatives, or other persons on the 
premises. 
(e)(1) If domestic abuse, as defined in § 36-3-601, is the underlying offense 
for which a tenancy is terminated, only the perpetrator may be evicted. The 
landlord shall not evict the victims, minor children under eighteen (18) years 
of age, or innocent occupants, any of whom occupy the subject premises 
under a lease agreement, based solely on the domestic abuse. Even if evicted 
or removed from the lease, the perpetrator shall remain financially liable for 
all amounts due under all terms and conditions of the present lease 
agreement. 

(2) If a lease agreement is in effect, the landlord may remove the 
perpetrator from the lease agreement and require the remaining adult 
tenants to qualify for and enter into a new agreement for the remainder of 
the present lease term. The landlord shall not be responsible for any and all 
damages suffered by the perpetrator due to the bifurcation and termination 
of the lease agreement in accordance with this section. 

(3) If domestic abuse, as defined in § 36-3-601, is the underlying offense 
for which tenancy could be terminated, the victim and all adult tenants shall 
agree, in writing, not to allow the perpetrator to return to the subject 
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premises or any part of the community property, and to immediately report 
the perpetrator’s return to the proper authority, for the remainder of the 

tenancy. A violation of such agreement shall be cause to terminate tenancy 

-as to the victim and all other tenants. 

(4) The rights under this section shall not apply until the victim has been 
judicially granted an order of protection against the perpetrator for the 
specific incident for which tenancy is being terminated, a copy of such order 


has been provided to the landlord, and the order: | 
(A) Provides for the perpetrator to move out or vacate immediately; 
(B) Prohibits the perpetrator from coming by or to a shared residence; 
(C) Requires that the perpetrator stay away from the victim’s resi- 


dence; or 


(D) Finds that the perpetrator’s continuing to reside in the rented or 
_ leased premises may jeopardize the life, health, and safety of the victim or 


the victim’s minor children. 


(5) Failure to comply with this section, or dismissal of an order of 
protection that allows application of this section, abrogates the rights 
provided to the victim, minor children, and innocent occupants under this 


section. 


(6) The rights granted in this section shall not apply in any situation 
where the perpetrator is a child or dependent of any tenant. 

(7) Nothing in this section shall prohibit the eviction of a victim of 
domestic abuse for non-payment of rent, a lease violation, or any violation of 


this chapter. 


(f) Three (3) days’ notice by a landlord is sufficient notice of termination of 
tenancy for the purpose of eviction of an unauthorized subtenant or other 
unauthorized occupant, if the termination of tenancy is for refusal by the 
unauthorized subtenant or other unauthorized occupant to vacate the prem- 


ises. 


(g) Nothing in this section shall apply to rental property located in any 
county governed by the Uniform Residential Landlord and Tenant Act. 

(h) Notwithstanding a rental agreement to the contrary, a manager may 
testify against a tenant under this chapter in the same manner as a landlord 


or owner. 


History. 

Acts 1999, ch. 451, §§ 1, 2; 2007, ch. 75, § 1; 
2015; cho 172)'§$: 1,2:'2016, ch. 895, § 2;:2018, 
ch. 960, § 1; 2019, ch. 236, § 2; 2020, ch. 528, 
$02), 2021 ech Alooys v3: 


Compiler’s Notes This section is set out in 
the Advance Code Service to substitute “gov- 


erned by the Uniform Residential Landlord and 
Tenant Act” for “governed by the Uniform Resi- 
dential Landlord and Tenant” at the end of (g). 

Law Reviews. Praxis and Paradox: Inside 
the Black Box of Eviction Court (Lauren Sued- 
all and Daniel Pasciuti), 74 Vand. L. Rev. 1365 
(2021). 
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CHAPTER 8 
REDEMPTION OF REAL ESTATE SOLD FOR DEBT 


_ 66-8-101. Right of redemption — Waiver. 


NOTES TO DECISIONS 


ANALYSIS 


49. Chancery Sales. 
55. —Decree Barring Redemption — Appeal 
to Modify. 


49. Chancery Sales. 


55. —Decree Barring Redemption — Ap- 
peal to Modify. 

Trial court’s holding that T.C.A. § 66-8- 

101(1) applied to the State’s attempt to have 


defendant’s real estate sold in order to collect 
on its judgment, such that the statutory right of 
redemption could not be barred, was improper 
because the sale sought by the State could 
proceed under § 66-8-101(2). The State’s sub- 
sequent application substantially complied 
with § 66-8-101(2) and the State did not waive 
its right to seek a sale that barred the right of 
redemption. State ex rel. Slatery v. HRC Med. : 
Ctrs., Inc., — S.W.3d —, 2022 Tenn. App. 
LEXIS 227 (Tenn. Ct. App. June 10, 2022). 


CHAPTER 19 
LIENS ON VEHICLES AND CONVEYANCES 


Part 1 MISCELLANEOUS PROVISIONS 


66-19-101. Lien for repairs to conveyances generally. 


NOTES TO DECISIONS 


5. Lien Held Proper. 

Because the plane owner authorized the re- 
pairs and refused to pay, the mechanic had the 
authority to file both mechanic’s and garage 
keeper’s liens and maintain possession of the 


plane. The mechanic was entitled to $17,000 in 
storage costs. Sampson v. Aircraft Maint., Inc., 
— §.W.3d —, 2023 Tenn. App. LEXIS 9 (Tenn. 
Ct. App. Jan. 12, 2023). 


66-19-103. Garagekeeper’s or towing firm’s lien. 


NOTES TO DECISIONS 


1. Nature and Operation of Lien. 
Because the plane owner authorized the re- 
pairs and refused to pay, the mechanic had the 
authority to file both mechanic’s and garage 
keeper’s liens and maintain possession of the 


plane. The mechanic was entitled to $17,000 in 
storage costs. Sampson v. Aircraft Maint., Inc., 
— §.W.3d —, 2023 Tenn. App. LEXIS 9 (Tenn. 
Ct. App. Jan. 12, 2023). 
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66-25-102 


CHAPTER 22 
ACKNOWLEDGMENT OF INSTRUMENTS 


66-22-113. Liability of officer for failure to carry out duties. 


NOTES TO DECISIONS 


1. Application. 

Trial court did not err by granting defendants 
summary judgment on plaintiffs claim under 
this section because defendants showed that 
the notary public notarized the signature of a 


person with whom he was well acquainted and 
whose identity was not in question. Fam. Trust 
Servs. LLC v. Green Wise Homes LLC, — 
S.W.3d —, 2022 Tenn. App. LEXIS 448 (Tenn. 
Ct. App. Nov. 21, 2022). 


CHAPTER 24 
REGISTRATION OF INSTRUMENTS 


Part 1 GENERAL PROVISIONS 


66-24-119. Judgments and writs affecting real estate. 


NOTES TO DECISIONS 


1. Effect. 

Although appellee relied on the statute and 
claimed that a 2009 lien recording ended any 
claim to common law adverse possession, be- 
cause the individual’s adverse possession went 


unchallenged and was uninterrupted for over 
20 years, he acquired title. Mathes v. 99 Her- 
mitage, LLC, — S.W.3d —, 2022 Tenn. App. 
LEXIS 259 (Tenn. Ct. App. July 6, 2022). 


CHAPTER 25 
RELEASE OF LIENS CREATED BY WRITTEN INSTRUMENTS 


Part 1 IN GENERAL 


66-25-102. Penalty for failure to release. 


NOTES TO DECISIONS 


2. Right to Recover Penalty. 

Property owner was not within the class of 
persons that T.C.A. § 66-25-102 was intended 
to protect and therefore was not entitled to seek 
the penalty in the statute because the owner 
was not a mortgagee of the bank or its prede- 
cessor in interest, it was not in privity of 


contract with the bank as to the loan made to 
the tenant, and the owner made no payments to 
the bank to pay or satisfy the loan secured by 
the disputed deed of trust. Blackthorn House, 
LLC v. First Volunteer Bank, — S.W.3d —, 2022. 
Tenn. App. LEXIS 267 (Tenn. Ct. App. July 12, 
2022). 


66-25-106 


66-25-106. Costs paid by lienor. 
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NOTES TO DECISIONS 


1. Preemption. 

Although T.C.A. § 66-25-106 prohibits a debt 
holder from seeking reimbursement for costs 
associated with the recording of a deed of re- 
lease, that prohibition is preempted by federal 
law when the debt holder seeking reimburse- 
ment is a national bank. Therefore, in a case 
involving a loan that was secured by a deed of 


trust on the borrower’s real property, the trial 
court, which concluded that federal regulations 
preempted the borrower’s claim, properly dis- 
missed the borrower’s lawsuit. Eudaley v. 
United States Bank Nat’ Ass’n, — S.W.3d —, 
2022 Tenn. App. LEXIS 485 (Tenn. Ct. App. 
Dec. 19, 2022). 


CHAPTER 28 
UNIFORM RESIDENTIAL LANDLORD AND TENANT ACT 


Part 5 ENFORCEMENT AND REMEDIES 


66-28-512. Termination of periodic tenancy — Holdover remedies. 


NOTES TO DECISIONS 


1. Bankruptcy Proceedings. | 
Debtor held property as a tenant at will and 
movant sought modification of the automatic 
stay for cause so movant could proceed with her 
previously-filed forcible detainer action, but 
court denied the motion; there was no evidence 
the action was ready for trial or how granting it 


would benefit judicial economy, plus debtor's 
plan provided for assumption of the lease with 
deceased tenant’s estate and the bankruptcy 
estate should not bear burden of getting caught 
in dispute between heirs. In re White, — B.R. 
—, 2022 Bankr. LEXIS 3635 (Bankr. W.D. 
Tenn. Dec. 22, 2022). 


TITLE 67 


TAXES AND LICENSES 
CHAPTER 4 
PRIVILEGE AND EXCISE TAXES 


Part 6 GENERAL REVENUE Law — LITIGATION Tax 


67-4-605. Liability of clerks for uncollected taxes. 


ATTORNEY GENERAL OPINIONS 


4, Court Clerk - Duties. 

A court clerk must report a judge’s suspension 
or waiver of litigation taxes in all instances. 
Although a court clerk, including a general 
sessions court clerk, who fails or refuses to 


collect and pay over to the Department of. 


Revenue the litigation tax is personally liable 
for the tax, this requirement does not apply 


when a general sessions court clerk does not 
collect and pay the tax because a general ses- 
sions court judge has suspended or waived that 
litigation tax. A clerk’s failure to report the 
suspension or waiver of litigation taxes to the 
department, however, could lead to other reper- 
cussions depending on the circumstances. OAG 
21-10, 2021 Tenn. AG LEXIS 10 (6/22/2021). 
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CHAPTER 5 
PROPERTY TAXES 


Part 5 CLASSIFICATION AND ASSESSMENT — MISCELLANEOUS PROVISIONS 


67-5-501. Definitions. 


NOTES TO DECISIONS 


14. Intangible Property. 

Trial court did not err by granting judgment 
on the pleadings concerning plaintiffs’ conver- 
sion claim because Tennessee has declined to 
recognize a claim of conversion regarding in- 


tangible property. Fam. Trust Servs. LLC v. 
Green Wise Homes LLC, — S.W.3d —, 2022 
Tenn. App. LEXIS 448 (Tenn. Ct. App. Nov. 21, 
2022). 


Part 25 Tax Lien — SALE oF PROPERTY 


67-5-2502. Notice of sale of land. 


NOTES TO DECISIONS 


4, Interested Person. 

Company’s argument regarding requests for 
admissions was waived, as the brief contained 
no reference to the record and cited no legal 
authority for the claim that the trial court 
abused its discretion in deeming the requests 
admitted; thus, the court had to presume that 
the company member filed the motion to re- 


deem in his individual capacity and that he did 
not individually qualify as an interested per- 
son, and these admissions established that he 
did not have standing under the redemption 
statute. State v. Delinquent Taxpayers of Ben- 
ton Cty. Tenn., — S.W.3d —, 2022 Tenn. App. 
LEXIS 476 (Tenn. Ct. App. Dec. 7, 2022). 


Part 27 REDEMPTION 


67-5-2701. Procedure for redemption of property. 


NOTES TO DECISIONS 


3. Person Entitled to Redeem. 

Company’s argument regarding requests for 
admissions was waived, as the brief contained 
no reference to the record and cited no legal 
authority for the claim that the trial court 
abused its discretion in deeming the requests 
admitted; thus, the court had to presume that 
the company member filed the motion to re- 


deem in his individual capacity and that he did 
not individually qualify as an interested per- 
son, and these admissions established that he 
did not have standing under the redemption 
statute. State v. Delinquent Taxpayers of Ben- 
ton Cty. Tenn., — S.W.3d —, 2022 Tenn. App. 
LEXIS 476 (Tenn. Ct. App. Dec. 7, 2022). 
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TITLE 68 
HEALTH, SAFETY AND ENVIRONMENTAL PROTECTION 


HEALTH 


CHAPTER. 
2. Loca HeatrH SERVICES. 


Part 6 County Health Departments 


11. Hears Faciuities AND RESOURCES. 


Part 2 Regulation of Health and Related 
Facilities 


Part 16 Tennessee Health Services and 
Planning Act of 2021 


HEALTH 
CHAPTER 2 
LOCAL HEALTH SERVICES 


Part 6 County HeattH DEPARTMENTS 


SECTION. 
68-2-609. Orders of county health officer. 


Part 6 County HEALTH DEPARTMENTS 


68-2-601. County board of health — 


Members — Powers and duties. 


ATTORNEY GENERAL OPINIONS 


1. Authority and Enforcement. 

When there is a special statute that gives the 
county mayor the authority to issue a county- 
wide mandate to protect the public health un- 
der specified circumstances, the . authority 
granted under that statute prevails. However, 
in most instances, the county health officer is 
the official with the authority to issue county- 
wide health mandates necessary to protect the 
general health and safety of the citizens of the 
county. Nonetheless, a county health officer’s 
ability to issue county-wide health mandates 
pertaining to communicable diseases via rules 
and regulations is limited—and can even. be 
foreclosed—by state law. Thus, the validity of 
any county-wide health mandate issued by a 


county health officer would depend on its par- 
ticular terms and applicable state law, includ- 
ing rules and regulations promulgated by the 
Commissioner of Health. Although the power to 
issue rules and regulations was transferred 
from county boards of health to county health 
officers, the power to enforce those rules and 
regulations was not transferred to county 
health officers. Only the Commissioner of 
Health may remove a county health officer. 
Accordingly, a county mayor may not remove 
the county health officer without the permis- 
sion of the Commissioner of Health unless 
another law, i.e., a Private Act, gives the county 
mayor the power to do so. OAG 21-15, 2021 
Tenn. AG LEXIS 15 (9/24/2021). 


68-2-603. Establishment of county health department — County 
health director — County health officer. 


ATTORNEY GENERAL OPINIONS 


2. Authority and Enforcement. 

When there is a special statute that gives the 
county mayor the authority to issue a county- 
wide mandate to protect the public health un- 
der specified circumstances, the authority 
granted under that statute prevails. However, 
in most instances, the county health officer is 
the official with the authority to issue county- 


wide health mandates necessary to protect the 
general health and safety of the citizens of the 
county. Nonetheless, a county health officer’s 
ability to issue county-wide health mandates 
pertaining to communicable diseases via rules 
and regulations is limited—and can even be 
foreclosed—by state law. Thus, the validity of | 
any county-wide health mandate issued by a 
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county health officer would depend on its par- 
ticular terms and applicable state law, includ- 
ing rules and regulations promulgated by the 
Commissioner of Health. Although the power to 
issue rules and regulations was transferred 
from county boards of health to county health 
officers, the power to enforce those rules and 
regulations was not transferred to county 
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68-3-306 


health officers. Only the Commissioner of 
Health may remove a county health officer. 
Accordingly, a county mayor may not remove 
the county health officer without the permis- 
sion of the Commissioner of Health unless 
another law, i.e., a Private Act, gives the county 
mayor the power to do so. OAG 21-15, 2021 
Tenn. AG LEXIS 15 (9/24/2021). 


68-2-609. Orders of county health officer. 


(a) Except as provided in subsection (b), the county health officer may order: 
(1) The quarantine of a place or person, if the county health officer finds 
that quarantine is necessary to protect the public health from an epidemic; 
(2) The closure of a public establishment, facility, or building, if the county 
health officer finds unsanitary conditions of such a nature and extent to 
significantly threaten the public health. For purposes of this subdivision 
(a)(2), “unsanitary” does not mean free of agents of infection; 
(3) The closure of a public establishment, facility, or building, if the county 
health officer is otherwise authorized by law to take that .action; or 
(4) Except as provided in title 14 and § 68-2-611, rules as are necessary or 
appropriate to protect the general health and safety of the county. 
(b) The county health officer shall not issue an order under subsection (a) 
that closes a church or religious organization for purposes of worship services. 
(c) An order issued in violation of this section is void and unenforceable. 


History. 

Acts 1985, ch. 172, § 1; 2021, ch. 550, § 4; 
2021 (8rd Ex. Sess.), ch. 4, §§ 2, 5; 2022, ch. 
786, § 2; 2022, ch. 802, § 1. 


Compiler’s Notes. This section is set out in 
the Advance Code Service to _ substitute 
“county” for “country” at the end of (a)(4). 


CHAPTER 3 
VITAL RECORDS ACT OF 1977 


Part 3 BirtTHs 


68-3-306. Birth from artificial insemination. 


NOTES TO DECISIONS 


ANALYSIS 
t In Vitro. 
2 Construction. 
1. In Vitro. 


Parties were in a same-sex domestic partner- 
ship and chose to have a child by artificial 
insemination, but they were not married nor 
did they choose to marry any time after same- 
sex marriage was legalized; appellee gave birth 
to the child, and because the parties were not 
married, the juvenile court properly dismissed 
appellant’s action seeking to be recognized as 
the child’s legal parent because she lacked 


standing. Compher v. Whitfield, — S.W.3d —, 
2022 Tenn. App. LEXIS 212 (Tenn. Ct. App. 
June 1, 2022). 


2. Construction. 

Legislature intended for the applicability of 
the artificial insemination statute, T.C.A. § 68- 
3-306, to be predicated upon the child being 
born to a married woman; in contrast, the 
legislature intended for the applicability of the 
in vitro fertilization statute, T.C.A. § 36-2-403, 
to be predicated on contract principles and not 
biology. As such, the artificial insemination 
statute is grounded upon marriage, while the in 
vitro fertilization is grounded upon contract 
principles. Compher v. Whitfield, — S.W.3d —, 


68-5-104 


2022 Tenn. App. LEXIS 212 (Tenn. Ct. App. 
June 1, 2022). 
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CHAPTER 5 
PREVENTION OF DISEASES 


Part 1 GENERAL PROVISIONS 


68-5-104. Quarantine — Penalty for escape. 


NOTES TO DECISIONS 


2. Standing. 

Dismissal of a citizen’s mandamus action as 
to a county health department administrator in 
the administrator’s official capacity for lack of 
standing was appropriate because the citizen 
failed to establish a particularized concrete 
injury in fact or a causal connection between 
the citizen’s claimed injuries and the citizen’s 


challenge to what the citizen alleged was the 
lack of implementation of T.C.A. § 68-5-104 by 
the administrator. Therefore, the citizen’s man- 
damus action was not justiciable against the 
administrator. State ex rel. Tulis v. Lee, — 
S.W.3d —, 2022 Tenn. App. LEXIS 195 (Tenn. 
Ct. App. May 23, 2022). 


CHAPTER 11 
HEALTH FACILITIES AND RESOURCES | 


Part 2 REGULATION OF HEALTH AND RELATED 
FACILITIES 


SECTION. 
68-11-214. Personnel and inspectors. 


Part 16 TENNESSEE HEALTH SERVICES AND PLANNING 
Act or 2021 


SECTION. 

68-11-1604. Health facilities commission — 
Creation — Composition — Ap- 
pointments — Terms — Com- 
pensation — Officers — Meet- 
ings — Conflict of interest. 


Part 2 REGULATION OF HEALTH AND RELATED FACILITIES 


68-11-214. Personnel and inspectors. 


(a) The commission is authorized to employ all necessary administrative and 
clerical employees; and to employ one (1) or more inspectors, for such time as, 
in the judgment of the executive director, may be necessary, who shall be well 
experienced in the operation of hospitals, and whose duty it is to: 

(1) Visit all institutions coming under the scope of this part and inspect 
them, insofar as it may be necessary to arrive at the necessary facts required 
to make a true and informative report to the board; and 

(2) Give advice, aid and encouragement to such institutions, in maintain- 
ing high professional ideals and good care of patients. 

(b) The commission shall cooperate in the inspections and coordinate them 


with its other work. 


(c)(1) The commission shall not assign an individual to be a member of an 
inspection team for purposes of conducting an annual survey required for 
medicare or medicaid certification at a nursing home facility in which the 
individual works, or, at any previous time, has worked as an employee, as 
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employment agency staff at the facility, or as an officer, consultant, or agent 
for the facility to be inspected. Prior to being employed by the commission, 
all such individuals shall be required to disclose any previous employment at 
any and all nursing home facilities, including employment as an employee, 
as employment agency staff, or as an officer, consultant or agent. 

(2) The commission shall not assign an individual to lead an inspection 
team conducting an inspection as a result of a complaint filed against a 
nursing home facility if the individual works, or, at any previous time, has 
worked as an employee, as employment agency staff at the facility, or as an 
officer, consultant, or agent for the facility to be inspected. 

(3)(A) The commission shall not assign an individual to be a part of an 

inspection team conducting an inspection as a result of a complaint filed 

against a nursing home facility if the individual works, or, at any previous 
time, has worked as an employee, as employment agency staff at the 
facility, or as an officer, consultant, or agent for the facility to be inspected. 

(B) Notwithstanding subdivision (c)(3)(A) to the contrary, the executive 
director may allow for exceptions to subdivision (c)(3)(A) if the executive 
director deems it necessary for the immediate protection of the health, 
safety or welfare of residents of a nursing home. 


History. Compiler’s Notes. This section is set out in 
Acts 1947, ch. 18, §§ 16, 17; mod. C. Supp. the Advance Code Service to substitute “execu- 

1950, § 5879.15 (Williams, §§ 4432.16, tive director deems” for “commissioner. deems” 

4432.17); T.C.A. (orig. ed.), § 53-1315; Acts in (c)(3)(B). 

2008, ch. 982, § 1; 2022, ch. 1119, § 51. 


Part 3 Mepicau Recorps Act or 1974 


68-11-3011. Short title. 


Textbooks. Tennessee Law of Evidence (6th 
ed., Cohen, Paine and Sheppeard), § 8.11. 


Part 16 TENNESSEE HEALTH SERVICES AND PLANNING AcT oF 2021 


68-11-1604. Health facilities commission — Creation — Composition 
— Appointments — Terms — Compensation — Officers — Meetings — 
Conflict of interest. 


(a) There is created a health facilities commission that has jurisdiction and 
powers relating to the certificate of need program; the development of the 
criteria and standards to guide the commission when issuing certificates of 
need; conducting of studies related to health care, which must include a needs 
assessment; related reporting of healthcare institutions subject to this chapter; 
management and oversight of the staff of the board for licensing healthcare 
facilities; and the licensing and regulation of healthcare facilities through the 
board for licensing healthcare facilities, as described in § 68-11-202. 

(b)(1) The commission consists of eleven (11) members, including: 

(A) The comptroller of the treasury, or an employee of the office of the 
comptroller of the treasury designated by the comptroller; 
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(B) The state director of TennCare, or its successor, or an employee of 
the division of TennCare, or its successor, designated by the director; 

(C) The commissioner of commerce and insurance, or an employee of 
the department of commerce and insurance designated by the commis- 
sioner; 

(D) One (1) consumer member appointed by the speaker of the senate; 

(E) One (1) consumer member appointed by the speaker of the house of 
representatives; and | 

(F) Six (6) members appointed by the governor, to include: 

(i) One (1) person who has recent experience as an executive officer of 
a hospital or hospital system who may be appointed from lists of 
qualified persons submitted by interested hospital groups, including, 
but not limited to, the Tennessee Hospital Association; 

(ii) One (1) representative of the nursing home industry who may be 
appointed from lists of qualified persons submitted by interested health- 
care groups, including, but not limited to, the Tennessee Health Care 
Association; 

(iii) One (1) duly licensed physician who may be appointed Foor lists 
of qualified persons submitted by interested medical groups, including, 
but not limited to, the Tennessee Medical Association; 

(iv) One (1) representative of the home care industry who may be 
appointed from lists of qualified persons submitted by interested home 
care groups, including, but not limited to, the Tennessee Association for 
Home Care. The initial term for the home care industry representative 
is two (2) years. Upon the expiration of that term, the home care 
industry representative is appointed for a three- “year term pursuant to 
subsection (c); 

(v) One (1) consumer member; and 

(vi) One (1) representative of the ambulatory surgical treatment 
center industry. 

(2) The governor shall consult with interested groups, including, but not 
limited to, the organizations listed in subdivision (b)(1) to determine 
qualified persons to fill positions with the commission. 

(3) In making appointments to the health facilities commission, the 
governor and the speakers shall strive to ensure that racial minorities, 
females, persons sixty (60) years of age and older, and the three (3) grand 
divisions are represented. 

(4) The consumer members must be persons who are knowledgeable of 
health needs and services and who are further knowledgeable by training or 
experience in healthcare facility design or construction, financing of health- 
care services or construction, reimbursement of healthcare services, or 
general healthcare economics. The consumer members shall not be a direct 
provider of healthcare goods or services. 

(5) The governor shall designate one (1) individual as an alternate 
commission member for each appointment made pursuant to subdivisions 
(b)(1)(F)G)-(vi) to serve when the alternate member’s respective regularly 
appointed member is unable to participate in a matter before the commis- 
sion due to the member’s absence or because of the member’s recusal due to 
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a conflict of interest. Each alternate commission member is subject to the 
same qualifications that apply to the appointment of the alternate member’s 
respective regularly appointed member, as described in subdivisions 
(b)(1)(F)G)-(vi). ) 

(c)(1) A member of the commission shall not serve beyond the expiration of 
the member’s term, whether or not a successor has been appointed by the 
governor or the speakers of the senate and the house of representatives. 

(2) Except for the comptroller of the treasury, the commissioner of 
commerce and insurance, and the director of TennCare, or their respective 
designees, commission members are appointed for three-year terms, and a 
member shall not serve more than two (2) consecutive three-year terms. 

(3) If a member is absent from three (3) consecutive, regularly scheduled 
public meetings of the commission, then the individual’s membership is 
automatically terminated, and the position is considered as vacant. | 
(d)(1) Each member of the commission shall receive fifty dollars ($50.00) per 
diem when actually engaged in the discharge of the member’s official duties, 
and in addition, shall be reimbursed for all travel and other necessary 
expenses. However, commission members who are state employees shall not 
receive per diem, but must be reimbursed for all travel and other necessary 
expenses. 

(2) Expenditures must be claimed and paid in accordance with the 
comprehensive travel regulations as promulgated by the department of 
finance and administration, and approved by the attorney general and 
reporter. | 
(e)(1) At the first meeting in each fiscal year, the commission shall elect 
officers. The chair of the commission must be a consumer member to serve a 
term of two (2) years. A member of the commission may serve as vice chair, 
which is a term of one (1) year. A member shall not serve more than two (2) 
consecutive terms as vice chair. 

(2) Meetings of the commission must be held as frequently as its duties 
may require. 

(3) Six (6) members constitute a quorum, but a vacancy on the commission 
does not impair its power to act. 

(4) An action of the commission is not effective unless the action is 
concurred in by a majority of commission members present and voting. 

(5) In the event of a tie vote, the action is considered disapproved. 

(6) The commission shall record by name the votes taken on all actions of 
the commission. 

(7)(A) All commission members shall annually review and sign a state- 

ment acknowledging the statute, rules, and policies concerning conflicts of 

interest. 
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(B)(i) A member, upon determining that a matter scheduled for consid- 
eration by the commission results in a conflict with a direct interest, 
shall immediately notify the executive director and is recused from any 
deliberation of the matter, from making any recommendation, from 
testifying concerning the matter, or from voting on the matter. The 
member shall join the public during the proceedings. 

(ii) A member with an indirect interest shall publicly acknowledge 
such interest. 

(iii) All members shall make every reasonable effort to avoid even the 
appearance of a conflict of interest. If a member is uncertain whether 
the relationship justifies recusal, then the member shall follow the 
determination by the legal counsel for the commission. 

(iv) A determination by the commission or a court that a member of 
the commission with a direct interest failed to provide notice and be 
recused from deliberations of the matter, from making any recommen- 
dation, from testifying concerning the matter, or from voting on the 
matter, results in the member’s automatic termination from the com- 
mission and the position is considered vacant. The member is not 
eligible for appointment to any agency, board, or commission of this 
state for a period of two (2) years. | 

(v) The executive director, upon determining that a conflict exists for 
the executive director or a member of the staff, shall notify the chair of 
the commission and take such action as the chair prescribes and 
pursuant to this part. 


History. _ board, or commission” for “commission, board, 
Acts 2021, ch. 557, § 1; 2022, ch. 1119, or commission” in (e)(7)(B)(iv). 
§§ 113-120, 164, 165. 


Compiler’s Notes. This section is set out in 
the Advance Code Service to substitute “agency, 


Part 18 TENNESSEE HEALTH CARE Decisions Act 


68-11-1801. Short title. 


Textbooks. Durable Power of Attorney for 
Health Care, Elder Law Practice in Tennessee 
(2nd Ed., Timothy L. Takacs), § 11.04. 


CHAPTER 14 
HOTELS, FOOD SERVICE ESTABLISHMENTS AND SWIMMING POOLS 


Part 7 TENNESSEE Foop Sarety Act 


68-14-701. Short title. 


Textbooks. 13 Tenn. Juris., Employee 
Health, Generally, § 6. 
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70-7-102 


SAFETY 
CHAPTER 101 
MISCELLANEOUS SAFETY AND ENVIRONMENTAL REGULATIONS 


68-101-104. Electric safety code for electric-supply stations and lines 
— Standards for equipment that delivers electricity to 
power distribution grid — Inspection — Disconnecting 


safety mechanisms. 


NOTES TO DECISIONS | 


1. Duty. 

In actions filed by insurance companies con- 
cerning a wildfire, a grant of summary judg- 
ment in favor of the vegetation management 
contractor was proper because that contractor 
owed no statutory duty to remove the tree at 


issue based on T.C.A. § 68-101-104 or the Na- 
tional Electric Safety Code. Allstate Prop. & 
Cas. Ins. Co. v. Sevier Cnty. Elec. Sys., — 
S.W.3d —, 2022 Tenn. App. LEXIS 328 (Tenn. 
Ct. App. Aug. 23, 2022). 


TITLE 70 


WILDLIFE RESOURCES 
CHAPTER 1 
GENERAL AND ADMINISTRATIVE PROVISIONS 


Part 5 LIFETIME SPORTSMAN ENDOWMENT FUND 


70-1-501. Lifetime sportsman endowment fund established. 


Compiler’s Notes. The Part heading is 
printed in the Advance Code Service to more 


accurately reflect the intention of Acts 2022, ch. 
874, § 1. 


CHAPTER 7 
LIABILITY FOR ACTIVITIES 


Part 1 Liapiuity of LANDOWNER TO PERsons Usine LAND 


70-7-102. Landowner’s duty of care. 


NOTES TO DECISIONS 


10. Concert Attendance. 

Because it was plain that attending a concert 
at a park, or elsewhere, was by its very nature 
a recreational activity, under the recreational 
use statutes, attending a concert was both a 
recreational activity “by its very nature” and 


one that was comparable to the activities ex- 
pressly enumerated in T.C.A. § 70-7-102. Cost- 
ner v. Maryville-Alcoa-Blount Cnty. Parks, — 
S.W.3d —, 2022 Tenn. App. LEXIS 302 (Tenn. 
Ct. App.. Aug. 3, 2022). 
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TITLE 71 
WELFARE 


CHAPTER. 
5. PRoGRAMS AND SERVICES FOR Poor PERSONS. 


Part 1 Medical Assistance Act 


CHAPTER 5 ; 
PROGRAMS AND SERVICES FOR POOR PERSONS 


Part 1 Menpicau AssIsTANCE Act 


SECTION. 
71-5-155. [Expired] 


Part 1 MepIcaAu ASSISTANCE ACT 
71-5-155. [Expired] 


Compiler’s Notes. Former § 71-5-155 (Acts 
2017, ch. 363, § 1), concerning the medication 
therapy management pilot program, termi- 
nated by its own terms on June 30, 2020. 


TENNESSEE RULES OF EVIDENCE 


[EFFECTIVE JANUARY 1, 1990] 


ARTICLE IV. RELEVANCE 


Rule 401. Definition of “relevant evidence.” 


NOTES TO DECISIONS 


ANALYSIS 


14 Photographs. 
11. Evidence Properly Included. 


1. Photographs. 

Photographs were relevant to show defen- 
dant’s demeanor during the interview because 
the interview was only audio recorded, and the 
photographs were the only visual evidence il- 
lustrating defendant’s body language during 
the interview and, thus, were not cumulative to 
other evidence presented at trial. State v. Hick- 
man, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 467 (Tenn. Crim. App. Oct. 24, 2022). 


11. Evidence Properly Included. 
Although defendant challenged the admis- 
sion of testimony from multiple witnesses that 


Rule 402. 
dence inadmissible. 


she appeared angry rather than afraid prior to 
and after she stabbed the victim, testimony 
regarding a defendant’s demeanor was proper 
lay opinion testimony; further, the evidence 
was relevant as the witnesses’ testimony re- 
garding defendant’s demeanor was rationally 
based on the witnesses’ perceptions and was 
helpful to the jury on the issue of defendant’s 
mental state, and defendant failed to establish 
that the probative value of the testimony was 
substantially outweighed by the danger of un- 
fair prejudice. State v. Hamilton, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 431 (Tenn. Crim. 
App. Sept. 28, 2022). 


Relevant evidence generally admissible; irrelevant evi- 


NOTES TO DECISIONS 


9. Photographs. 

Photographs were relevant to show defen- 
dant’s demeanor during the interview because 
the interview was only audio recorded, and the 
photographs were the only visual evidence il- 


lustrating defendant’s body language during 
the interview and, thus, were not cumulative to 
other evidence presented at trial. State v. Hick- 
man, — 8.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 467 (Tenn. Crim. App. Oct. 24, 2022). 


Rule 403. Exclusion of relevant evidence on grounds of prejudice, 


confusion, or waste of time. 


NOTES TO DECISIONS 


ANALYSIS 


va Admissible Evidence. 
10. Photographs. 
13. Illustrative Cases. 


2. Admissible Evidence. 

Although defendant challenged the admis- 
sion of testimony from multiple witnesses that 
she appeared angry rather than afraid prior to 


and after she stabbed the victim, testimony 
regarding a defendant’s demeanor was proper 
lay opinion testimony; further, the evidence 
was relevant as the witnesses’ testimony re- 
garding defendant’s demeanor was rationally 
based on the witnesses’ perceptions and was 
helpful to the jury on the issue of defendant’s 
mental state, and defendant failed to establish 
that the probative value of the testimony was 
substantially outweighed by the danger of un- 
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Rule 404 


fair prejudice. State v. Hamilton, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 431 (Tenn. Crim. 
App. Sept. 28, 2022). 

In a case in which defendant was charged 
with possession of .5 grams or more of cocaine 
with the intent to sell in a drug-free zone, and 
the state needed to prove that defendant know- 
ingly possessed a controlled substance with 
intent to sell the controlled substance, the trial 
court did not abuse its discretion in admitting 
the video and still images as evidence because 
the video on defendant’s phone showing crack 
cocaine cooking on a stove next to small baggies 
containing white powder and then showing 
defendant’s face was relevant to prove defen- 
dant’s identity and his intent to resell the 
illegal substance. Further, the probative value 
of the video and still images outweighed the 
risk of unfair prejudice. State v. Amos, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 478 
(Tenn. Crim. App. Nov. 3, 2022). 


10. Photographs. 
Photographs were relevant to show defen- 
dant’s demeanor during the interview because 


Rule 404. Character evidence 
exceptions; other crimes. 
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the interview was only audio recorded, and the 
photographs were the only visual evidence il- 
lustrating defendant’s body language during 
the interview and, thus, were not cumulative to 
other evidence presented at trial. State v. Hick- 
man, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 467 (Tenn. Crim. App. Oct. 24, 2022). 


13. Illustrative Cases. 

When a dependency and neglect petition was 
filed upon a referral that a mother’s seven-year- 
old daughter had been sexually abused by the 
child’s stepfather, the trial court lacked the 
discretionary authority to exclude the child asa 
witness based upon a potential threat of emo- 
tional or psychological harm to the child. The 
court should have considered testimony from 
the child, provided that the child was compe- 
tent to testify, and the court did not otherwise 
exclude the evidence utilizing the balancing 
test for prejudicial error. In re Kansas B., — 
S.W.3d —, 2022 Tenn. App. LEXIS 393 (Tenn. 
Ct. App. Oct. 12, 2022). 


not admissible to prove conduct; 


NOTES TO DECISIONS 


ANALYSIS 


14. Evidence Properly Included. 
15. Evidence Properly Excluded. 
21. Prior Misconduct. 


14. Evidence Properly Included. 

Proof of each of defendant’s 11 robberies 
would be admissible at trial for the other rob- 
beries because identity was a material issue in 
the case and the evidence of the offenses was 
probative of establishing defendant’s identity 
as the robber; surveillance footage and still 
photographs from the robberies showed that 
defendant was similarly dressed in a hoodie or 
hooded jacket, gloves, and a face covering. State 
v. Eady, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 463 (Tenn. Crim. App. Oct. 14, 2022). 

In a case in which defendant was charged 
with possession of .5 grams or more of cocaine 
with the intent to sell in a drug-free zone, and 
the state needed to prove that defendant know- 


ingly possessed a controlled substance with . 


intent to sell the controlled substance, the trial 
court did not abuse its discretion in admitting 
the video and still images as evidence because 
the video on defendant’s phone showing crack 
cocaine cooking on a stove next to small baggies 
containing white powder and then showing 
defendant’s face was relevant to prove defen- 
dant’s identity and his intent to resell the 
illegal substance. Further, the probative value 


f 


of the video and still images outweighed the 
risk of unfair prejudice. State v. Amos, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 478 
(Tenn. Crim. App. Nov. 3, 2022). 

Trial court did not abuse its discretion when 
it admitted the evidence because the record 
supported the trial court’s conclusion that the 
drugs, guns, and ammunition in the apartment 
were relevant to motive, as well as the codefen- 
dants’ intent, planning, preparation, and op- 
portunity when arming themselves. Other bad 
act evidence was admissible to establish these 
non-propensity facts. State v. Primm, — S.W.3d 
—, 2023 Tenn. Crim. App. LEXIS 13 (Tenn. 
Crim. App. Jan. 13, 2023). 


15. Evidence Properly Excluded. 

Trial court did not err in restricting cross- 
examination of the victim about the specific 
texts in which he mentioned robbery because 
there was no evidence that a robbery occurred 
or that defendant was aware of the texts be- 
tween the victim and defendant’s former girl- 
friend in which the victim discussed his inten- 
tion to commit a robbery. Defendant was able to 
present other proof, apart from the robbery 
texts, to show that defendant had a legitimate 
reason to fear the victim including, among 
other things, evidence was presented of the 
victim’s and the girlfriend’s extortion scheme. 
State v. Moreno, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 468 (Tenn. Crim. App. Oct. 24, 
2022). 
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21. Prior Misconduct. 

Trial court properly truncated defense coun- 
sel’s opening statement because the statements 
referencing prior bad acts of one of the victims 
implicated the Channon Christian Act and de- 


TENNESSEE RULES OF EVIDENCE 


Rule 701 


fendant did not request a hearing to show a 
purpose for their admissibility other than pro- 
pensity; thus, they were not admissible. State v. 
Hansard, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 531 (Tenn. Crim. App. Dec. 12, 2022). 


) 


ARTICLE VI. WITNESSES 


Rule 609. Impeachment by evidence of conviction of crime. 


NOTES TO DECISIONS 


6. Admissibility of Prior Convictions. 
Trial court properly allowed the state to ques- 
tion the witness regarding her knowledge of 
defendant’s prior conviction for illegally pos- 
sessing a firearm because the witness’s testi- 
mony essentially described defendant as a non- 


violent law-abiding citizen and thus, defendant 
opened the door to the state’s question about 
his relevant criminal history, i.e., his illegal 
possession of a firearm in 2013. State v. Simp- 
son, — S.W.3d —, 2022 Tenn. Crim. App. LEXIS 
471 (Tenn. Crim. App. Oct. 31, 2022). 


Rule 613. Prior statements of witnesses. 


NOTES TO DECISIONS 


5. Impeachment. 

Admitting a witness’ testimony from a code- 
fendant’s trial did not violate Tenn. R. Evid. 
803(26) where the witness testified that she did 
not remember making the specific statements 
that the state asked about from codefendant’s 
trial, thus those portions of her prior testimony 
directly contradicting those statements were 

admissible as impeachment evidence under 
Tenn. R. Evid. 613(b). Moreover, the prior state- 
ments were given under oath, the witness tes- 
tified and was subject to cross-examination at 


defendant’s trial, and the trial court had held a 
jury-out hearing and determined that the wit- 
ness’ prior statements were made under cir- 
cumstances indicating trustworthiness. The 
trial court erred, however, by admitting the 
entirety of her prior testimony into evidence 
instead of redacting the prior testimony to 
include only the five inconsistent statements 
the state asked her about. State v. Holmes, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 480 
(Tenn. Crim. App. Nov. 7, 2022). 


ARTICLE VII. OPINIONS AND EXPERT TESTIMONY 


Rule 701. 


Opinion testimony by lay witnesses. 


NOTES TO DECISIONS 


7. Evidence Properly Included. 

Although defendant challenged the admis- 
sion of testimony from multiple witnesses that 
she appeared angry rather than afraid prior to 
and after she stabbed the victim, testimony 
regarding a defendant’s demeanor was proper 
lay opinion testimony; further, the evidence 
was relevant as the witnesses’ testimony re- 
garding defendant’s demeanor was rationally 
based on the witnesses’ perceptions and was 
helpful to the jury on the issue of defendant’s 
mental state, and defendant failed to establish 
that the probative value of the testimony was 
substantially outweighed by the danger of un- 


fair prejudice. State v. Hamilton, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 431 (Tenn. Crim. 
App. Sept. 28, 2022). 

Officer’s testimony that the marks on a vic- 
tim’s neck were not consistent with strangula- 
tion was rationally based on the officer’s per- 
ception and helpful to the determination of a 
fact in issue; the witness’s testimony utilized 
reasoning employed in everyday life rather 
than a process of reasoning familiar only by 
specialists in the field. State v. Cheatham, — 
S.W.3d —, 2023 Tenn. Crim. App. LEXIS 7 
(Tenn. Crim. App. Jan. 6, 2023). 


Rule 702 


Rule 702. Testimony by experts. 
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NOTES TO DECISIONS 


ANALYSIS 


16. Expert Qualified. 
17. Evidence Properly Excluded. 
18. Evidence Properly Included. 


16. Expert Qualified. | 

‘There was no violation of Tenn. R. Evid. 702 
when defendant agreed that the education and 
experience of a special agent were sufficient to 
qualify her as an expert in the field of forensic 
biology and when the expert’s own testimony 
and curriculum vitae established her qualifica- 
tions. State v. Lee, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 487 (Tenn. Crim. App. Nov. 
10, 2022). 


17. Evidence Properly Excluded. 

There was no abuse of discretion in the 
decision to exclude an expert’s testimony under 
the locality rule because his unfamiliarity with 
the community was evident from his own ad- 


missions, and the facility in which he practiced 
was significantly “different” than the facility at 
issue; the scant information on which he relied 
was either inaccurate, incomplete, or outdated, 
and he did not gain his purported familiarity 
until well after he first opined that a doctor 
breached the standard of care. Jackson v. 
Thibault, — S.W.3d —, 2022 Tenn. App. LEXIS 
408 (Tenn. Ct. App. Oct. 25, 2022). 


18. Evidence Properly Included. 

Trial court did not abuse its discretion in 
admitting a medical examiner’s testimony, as 
his conclusions were based on the path of 
bullets inside the victim’s body when compared 
to the position of the wounds; the medical 
examiner was certified as an expert in forensic 
pathology and testified that part of his training 
was to look at the bullet path as it traveled 
through the body. State v. Cheatham, — S.W.3d 
—, 2023 Tenn. Crim. App. LEXIS 7 (Tenn. 
Crim. App. Jan. 6, 2023). 


Rule 703. Bases of opinion testimony by experts. 


NOTES TO DECISIONS 


9. Admissibility. 

There was no abuse of discretion in the 
decision to exclude an expert’s testimony under 
the locality rule because his unfamiliarity with 
the community was evident from his own ad- 
missions, and the facility in which he practiced 
was significantly “different” than the facility at 


issue; the scant information on which he relied 
was either inaccurate, incomplete, or outdated, 
and he did not gain his purported familiarity 
until well after he first opined that a doctor 
breached the standard of care. Jackson v. 
Thibault, — S.W.3d —, 2022 Tenn. App. LEXIS 
408 (Tenn. Ct. App. Oct. 25, 2022). 


Rule 706. Court-appointed experts. 


NOTES TO DECISIONS 


6. Applicability. 

Trial court did not violate the evidence rule 
by allowing the expert to testify in place of the 
former expert because they were hired by the 
wife and were never appointed by the trial 


court. Therefore, they did not violate their duty 
of impartiality. Byrd v. Byrd, — S.W.3d —, 2022 
Tenn. App. LEXIS 417 (Tenn. Ct. App. Oct. 31, 
2022). 
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TENNESSEE RULES OF EVIDENCE 


Rule 803 


ARTICLE VIII. HEARSAY - 


Rule 801. Definitions. 


NOTES TO DECISIONS 


6. Not Hearsay. 

Court abused its discretion by admitting evi- 
dence because it involved the victim’s great- 
grandmother’s recollection of her reaction to 
the victim’s statement; it was not an in-court 
recitation of a declarant’s out-of-court state- 


Rule 802. Hearsay rule. 


ment, and as such, it was not hearsay, and an 
exception to the hearsay rule was not a proper 
vehicle for its admission. State v. McDaniel, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 513 
(Tenn. Crim. App. Nov. 30, 2022). 


NOTES TO DECISIONS 


1. Application. 

Court abused its discretion by admitting evi- 
dence because it involved the victim’s great- 
grandmother’s recollection of her reaction to 
the victim’s statement; it was not an in-court 
recitation of a declarant’s out-of-court state- 


Rule 803. Hearsay exceptions. 


ment, and as such, it was not hearsay, and an 
exception to the hearsay rule was not a proper 
vehicle for its admission. State v. McDaniel, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 513 
(Tenn. Crim. App. Nov. 30, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


2 State of Mind Exception. 
15. Children. 
22. Prior Inconsistent Statement. 


2. State of Mind Exception. 

Court abused its discretion by admitting evi- 
dence because it involved the victim’s great- 
grandmother’s recollection of her reaction to 
the victim’s statement; it was not an in-court 
recitation of a declarant’s out-of-court state- 
ment, and as such, it was not hearsay, and an 
exception to the hearsay rule was not a proper 
vehicle for its admission. State v. McDaniel, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 513 
(Tenn. Crim. App. Nov. 30, 2022). 


15. Children. 

When a dependency and neglect petition was 
filed upon a referral that a mother’s seven-year- 
old daughter had been sexually abused by the 
child’s stepfather, the trial court lacked the 
discretionary authority to exclude the child as a 
witness based upon a potential threat of emo- 
tional or psychological harm to the child. The 
court should have considered testimony from 
the child, provided that the child was compe- 
tent to testify, and the court did not otherwise 


exclude the evidence utilizing the balancing 
test for prejudicial error. In re Kansas B., — 
S.W.3d —, 2022 Tenn. App. LEXIS 393 (Tenn. 
Ct. App. Oct. 12, 2022). 


22. Prior Inconsistent Statement. 

Admitting a witness’ testimony from a code- 
fendant’s trial did not violate Tenn. R. Evid. 
803(26) where the witness testified that she did 
not remember making the specific statements 
that the state asked about from codefendant’s 
trial, thus those portions of her prior testimony 
directly contradicting those statements were 
admissible as impeachment evidence under 
Tenn. R. Evid. 613(b). Moreover, the prior state- 
ments were given under oath, the witness tes- 
tified and was subject to cross-examination at 
defendant’s trial, and the trial court had held a 
jury-out hearing and determined that the wit- 
ness’ prior statements were made under cir- 
cumstances indicating trustworthiness. The 
trial court erred, however, by admitting the 
entirety of her prior testimony into evidence 
instead of redacting the prior testimony to 
include only the five inconsistent statements 
the state asked her about. State v. Holmes, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 480 
(Tenn. Crim. App. Nov. 7, 2022). 


Rule 901 
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ARTICLE IX. AUTHENTICATION 


Rule 901. 


Requirement of authentication or identification. 


NOTES TO DECISIONS 


ANALYSIS 


4, Chain of Custody. 
8. Evidence Authenticated. 


4, Chain of Custody. 

Trial court did not abuse its discretion in 
determining that the chain of custody for de- 
fendant’s cellular telephone was _ sufficient 
where an investigator saw the phone in defen- 
dant’s vehicle and instructed crime scene officer 
to collect it into evidence, an officer delivered it 
to the investigator, the investigator gave it toa 
former officer to perform a data extraction, and 
the extraction was done without removing the 
phone from the shared office. State v. Holmes, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 480 
(Tenn. Crim. App. Nov. 7, 2022). 


8. Evidence Authenticated. 
Former officer’s data extraction report was 
properly certified per Tenn. R. Evid. 901 where 


an officer’s testimony established that the soft- 
ware produced a report that could not be-ma- 
nipulated other than with the insertion of case 
notes and that the report generated by the 
former officer was an accurate report of the 
data extracted from defendant’s phone. State v. 
Holmes, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 480 (Tenn. Crim. App. Nov. 7, 2022). 

That no witness could say with certainty that 
defendant had sent the messages attributed to 
him was irrelevant to the determination 
whether the messages were properly authenti- 
cated under this statute because it was enough 
that a witness testified that the messages ad- 
mitted at trial were what they purported to be.. 
State v. Murray, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 516 (Tenn. Crim. App. Nov. 30, 
2022). 


ARTICLE X. CONTENTS OF WRITINGS, RECORDINGS, AND 
PHOTOGRAPHS 


Rule 1002. Requirement of original. 


NOTES TO DECISIONS 


1. Construction with Other Statutes and 
Rules. 

Trial court did not abuse its discretion in 
admitting a police investigator’s testimony that 
he observed search history for pornographic 
materials on defendant’s phone. While it was 
not clear from the record why the phone was 


not available at trial, defendant himself ac- 
knowledged that he had pornography on his 
phone, testifying that he would not dispute the 
investigator’s testimony on that point. State v. 
Morgan, — S.W.3d —, 2023 Tenn. Crim. App. 
LEXIS 16 (Tenn. Crim. App. Jan. 12, 2023). 


RULES OF CIVIL PROCEDURE 
[EFFECTIVE JANUARY 1, 1971] 


RULE 5 
SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS 


5.02. Service — How Made. [Proposed Rule effective on July 1, 2023. 
See Current Rule effective until July 1, 2023.] 

Service shall be made pursuant to one of the methods set forth in (1), (2), or 
(3). Whenever under these rules service is required or permitted to be made on 
a party represented by an attorney, the service shall be made on the attorney 
unless service on the party is ordered by the court. If an attorney has filed a 
notice of limited scope representation or a notice of limited appearance for an 
otherwise self-represented person, pursuant to Rule 11.01(b), service shall be 
made on the self-represented person and on the attorney until such time as a 
notice of completion of limited scope representation has been filed. After notice 
of completion of limited scope representation has been filed, service on the 
attorney previously providing limited scope representation shall no longer be 
necessary. 3 

(1) Service on the attorney or on a party may be made by delivering to the 
attorney a copy of the document to be served, or by mailing it to such person’s 
last known address, or if no address is known, by leaving the copy with the 
clerk of the court. Delivery of a copy within this rule means: handing it to the 
attorney or to the party; or leaving it at such person’s office with a clerk or 
other person in charge thereof; or, if there is none in charge, leaving it in a 
conspicuous place therein; or, if the office is closed or the person to be served 
has no office, leaving it at the person’s dwelling house or usual place of abode 
with some person of suitable age and discretion then residing therein. Service 
by mail is complete upon mailing. Documents which may be filed by facsimile 
transmission pursuant to Rule 5A may be served by facsimile transmission. 

(2) 

(a) Service on any attorney or on a party may also be made by emailing 
the person the document in Adobe PDF to the recipient’s email address, 
which shall be promptly furnished on request. The sender shall include 
language in the subject line designed to alert the recipient that a document 
is being served under this rule. 

(b) A sender who emails a document and is notified that it was not 
received must promptly furnish a copy of the document to the person who did 
not receive it. 

(c) Adocument transmitted by email shall be treated as a document that 
was mailed for purposes of computation of time under Rule 6. 

(d) For good cause shown, an attorney or self-represented party may 
obtain a court order prohibiting service of documents on that person by 
electronic mail and requiring that all documents be served under subsection 
(1) or (8). 
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(3) 

(a) Service required by these rules also may be made on any registered 
user of a court’s Efiling system by filing any document that may be E-served 
with that court’s E-filing system. Eservice shall constitute effective service 
under these rules and no other service on such registered users is required, 
unless otherwise ordered by the court. 

(b) Any attorney or any self-represented party who is not a registered user 
of an E-filing system, or known by the E-filer not to have been E-served, 
must be served by a means authorized in subsection (1) or (2) of this rule. 

(c) Unless ordered otherwise by the court, a court or court clerk may, 
through such court’s Efiling system, transmit to registered users all notices, 
orders, opinions, or judgments filed by the court or court clerk, which 
transmission shall constitute proper service and shall satisfy the notice 
requirements of Tenn. R. Civ. P. 58 or any other applicable rules of procedure. 
(d) Any court has the discretion, for good cause shown, to order that a means 
of service authorized in these rules other than E-service be required in a 
particular case. 

(d) Any court has the discretion, for good cause shown, to order that a 
means of service authorized in these rules other than E-service be required 
in a particular case. | 

(e) A document that is E-served shall be treated as a document that was 
mailed for purposes of computation of time under Rule 6. 

(f) For purposes of E-service under Rule 5, the definitions in Rule 5B shall 
apply. [As amended by order entered January 31, 1984, effective August 20, 
1984; by order entered December 10, 2008, effective July 1, 2004; by order 
entered December 14, 2009, effective July 1, 2010; and by order filed 
January 13, 2012, effective July 1, 2012; amended by order dated January 
16, 2020, effective July 1, 2020; amended by order dated December 19, 2022, 
effective July 1, 2023.] 


Advisory Commission Comments [2023]. 
Rule 5.02(2) is amended to provide self-repre- 
sented parties the same convenience in sending 
and receiving documents by email that is af- 
forded to attorneys. Section 5.02(2)(d) provides 
that a trial court may excuse a party from 
receiving service by email “for good cause 
shown [...] .” The rule is not intended to require 
pro se litigants who lack regular and reliable 
email access to find a means to acquire it. When 
email service is feasible, however, courts should 
“not excuse the pro se litigant from complying 
with the same substantive and procedural rules 
that represented parties are expected to ob- 
serve.” State v. Sprunger, 458 S.W.3d 482, 491 
(Tenn. 2015) (Citations omitted). Rule 5.02(2) is 


further amended to eliminate the requirement 
of a mailed, faxed, or hand-delivered certificate 
advising that a document has been transmitted 
electronically. 

Compiler’s Notes. The amendment of Rule 
5, which amended subdivision 5.02 and added 
the [2023] Advisory Comments, as promulgated 
and adopted by the Supreme Court in its order 
dated December 19, 2022, was subject to ap- 
proval by resolution of the General Assembly. 
The order promulgating the amendment of sub- 
division 5.02 and the addition of the [2023] 
Advisory Comments, provided that it take ef- 
fect July 1, 2023. 
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Rule 15 


RULE 6 
TIME 


6.02. Enlargement. 


NOTES TO DECISIONS 


ANALYSIS 


i Motion to Substitute Parties. 
2. Motion to Enlarge Time. 


1. Motion to Substitute Parties. 

In an appeal involving a failure to timely 
move for substitution of parties after the death 
of one of the two plaintiffs the trial court 
properly granted the defendants’ motion to dis- 
miss for failure to timely substitute parties 
because counsel’s misinterpretation of the law 
did not constitute excusable neglect. Joshlin v. 
Halford, — S.W.3d —, 2023 Tenn. App. LEXIS 
10 (Tenn. Ct. App. Jan. 6, 2023). 


2. Motion to Enlarge Time. 

Lessee’s request to continue the summary 
judgment hearing to be allowed more time to 
respond the lessor’s summary judgment motion 
was properly denied because there was no affi- 
davit or proof in support of the allegations; even 


if it was assumed the lessee was acting in good 
faith in filing his motion, the prejudice to the 
lessor, the delay, and the failure to explain the 
delay or how additional time would be used to 
obtain evidence weighed in favor of denying the 
motion. Farm Credit Leasing Servs. Corp. v. 
Daniels, — S.W.3d —, 2022 Tenn. App. LEXIS 
437 (Tenn. Ct. App. Nov. 16, 2022). 

Lessee’s request to continue the summary 
judgment hearing in order to be allowed more 
time to respond the motion was properly denied 
because the lessee failed to raise his request in 
a well-defined manner, and the overall delay in 
the case was lengthy and pervasive; because 
the lessee failed to explain how the continuance 
would allow him to respond to the motion in 
light of his failure to engage in discovery, he 
would be in the same predicament regardless of 
any additional time he received. Farm Credit 
Leasing Servs. Corp. v. Daniels, — S.W.3d —, 
2022 Tenn. App. LEXIS 437 (Tenn. Ct. App. 
Nov. 16, 2022). . 


RULE 11 


SIGNING OF PLEADINGS, MOTIONS, AND OTHER PAPERS; REPRE- 
SENTATIONS TO COURT; SANCTIONS 


11.03. Sanctions. 


NOTES TO DECISIONS 


2. Sanctions Inappropriate. 
Homeowner’s request for sanctions must be 
denied because he violated the safe harbor 
provision in this provision where the home- 
owner presented his request for Tenn. R. Civ. P. 
11 sanctions to the court less than twenty-one 


days after serving the attorney for the HOA 
with notice of his intent to seek sanctions. 
Monsieur Shawnellias Burgess v. Bradford 
Hills HOA, — S.W.38d —, 2023 Tenn. App. 
LEXIS 11 (Tenn. Ct. App. Jan. 10, 2023). 


RULE 15 
AMENDED AND SUPPLEMENTAL PLEADINGS 


15.01. Amendments. 


NOTES TO DECISIONS 


8. Leave to Amend Properly Granted. 
Evidence supported allowing petitioners, the 

father and his wife, to amend their petition for 

adoption and to terminate the mother’s paren- 


tal rights because there was no allegation they 
were acting in bad faith. Moreover, they did file 
both their amendments shortly after the moth- 
er’s motion for involuntary dismissal brought 


Rule 23 


the matter to their attention. In re Kailyn B., — 
S.W.3d —, 2022 Tenn. App. LEXIS 401 (Tenn. 
Ct. App. Oct. 17, 2022). 
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RULE 23 
CLASS ACTIONS 
23.06. Derivative Actions by Shareholders. 


NOTES TO DECISIONS 


1. Demand for Action. 

Trial court erred in relying on Tenn. R. Civ. P. 
23.06 and T.C.A. § 48-56-401 in denying appel- 
lants’ voluntary nonsuits where although ap- 
pellants’ claims may have been. derivative in 
nature, and they may have intended to and 
attempted to bring a proper derivative action, 
they failed to serve a written demand on the 


homeowner’s association’s board members, or 


allege, with particularity, the specific efforts 
they undertook to resolve any of the alleged 
issues and how the board members resisted, or 
refused the same. Moreover, appellants osten- 
sibly admitted that they did not fairly and 
adequately represent the interests of the share- 
holders or members similarly situated. Kra- 
jenta v. Westphal, — S.W.3d —, 2022 Tenn. 
App. LEXIS 380 (Tenn. Ct. App. Sept. 27, 2022). 


RULE 24 
INTERVENTION 


24.02. Permissive Intervention. 


NOTES TO DECISIONS 


3. Permissive Intervention Proper. 

Trial court acted within its discretion when it 
granted the Department of Children’s Services 
(DCS) permissive intervention pursuant to 
Tenn. R. Civ. P. 24.02(2) because DCS’s claims 
in the dependency and neglect proceedings that 
were pending in juvenile court and petitioners’ 
termination action both had a question of law 


and questions of fact in common: the legal 
question of whether the parents committed 
severe child abuse based on the same facts that 
DCS claimed to have discovered in an investi- 
gation not involving Petitioners and as alleged 
in DCS’s dependency and neglect petition. In re 
Lorelai E., — S.W.3d —, 2022 Tenn. App. 
LEXIS 496 (Tenn. Ct. App. Dec. 28, 2022). 


RULE 25 
SUBSTITUTION OF PARTIES 


25.01. Death. 


NOTES TO DECISIONS 


ANALYSIS 


i Compliance. 
aH Motion to Substitute Parties. 


1. Compliance. 
Trial court did not lose jurisdiction when the 


plane owner died because the executor of the 
owner’s estate filed a motion to substitute 77 
days after the mechanic filed the notice of 
suggestion of death with the trial court, com- 
plying with this rule. Sampson v. Aircraft 
Maint., Inc., — S.W.3d —, 2023 Tenn. App. 
LEXIS 9 (Tenn. Ct. App. Jan. 12, 2023). 
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3. Motion to Substitute Parties: 

In an appeal involving a failure to timely 
move for substitution of parties after the death 
of one of the two plaintiffs the trial court 
properly granted the defendants’ motion to dis- 
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Rule 41 


miss for failure to timely substitute parties 
because counsel’s misinterpretation of the law 
did not constitute excusable neglect. Joshlin v. 
Halford, — S.W.3d —, 2023 Tenn. App. LEXIS 
10 (Tenn. Ct. App. Jan. 6, 2023). 


RULE 36 
REQUESTS FOR ADMISSION 


36.01. Request for Admission. 


NOTES TO DECISIONS 


3. Admission. 

Company’s argument regarding requests for 
admissions was waived, as the brief contained 
no reference to the record and cited no legal 
authority for the claim that the trial court 
abused its discretion in deeming the requests 
admitted; thus, the court had to presume that 
the company member filed the motion to re- 


deem in his individual capacity and that he did 
not individually qualify as an interested per- 
son, and these admissions established that he 
did not have standing under the redemption 
statute. State v. Delinquent Taxpayers of Ben- 
ton Cty. Tenn., — S.W.3d —, 2022 Tenn. App. 
LEXIS 476 (Tenn. Ct. App. Dec. 7, 2022). 


RULE 41 
DISMISSAL OF ACTIONS 
41.01. Voluntary Dismissal — Effect Thereof. 


NOTES TO DECISIONS 


ANALYSIS 


3. Application. 
4. Dismissal. 


3. Application. 

Defendants’ Tennessee Public Participation 
Act (TPPA), T.C.A. § 20-17-101 et seq., petition 
to dismiss and request for attorney fees and 
sanctions was considered a _ counterclaim 
within the meaning of Tenn. R. Civ. P. 41.01 as 
it amounted to more than mere denials of a 
political candidate’s cause of action and sought 
affirmative relief under the TPPA including 
attorney fees and sanctions. Adamson v. Grove, 
— §.W.3d —, 2022 Tenn. App. LEXIS 459 
(Tenn. Ct. App. Nov. 30, 2022). 

Vested rights exception to Tenn. R. Civ. P. 
41.01 did not apply where at the point when the 
candidate took a voluntary nonsuit, defendants 
had not petitioned the court to dismiss the 


complaint or submitted any evidence in an 
attempt to meet their burdens under the Ten- 
nessee Public Participation Act’s (TPPA’s), 
T.C.A. § 20-17-101 et seq., burden-shifting 
mechanism. As a result, the trial court lacked 
jurisdiction over defendants’ TPPA petition 
that was filed after the candidate had already 
taken a voluntary nonsuit. Adamson v. Grove, 
— §.W.3d —, 2022 Tenn. App. LEXIS 459 
(Tenn. Ct. App. Nov. 30, 2022). 


4. Dismissal. 

Trial court erred in awarding a wife her 
attorney’s fees because the husband’s nonsuit 
terminated the action without adjudication of 
the merits and thus neither party was the 
prevailing party for purposes of triggering a 
right to recover attorney’s fees under T.C.A. 
§ 36-5-103(c). Colley v. Colley, — S.W.3d —, 
2022 Tenn. App. LEXIS 441 (Tenn. Ct. App. 
Nov. 17, 2022). 
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RULE 52 
FINDINGS BY THE COURT 


52.01. Findings Required. 


NOTES TO DECISIONS 


ANALYSIS 


Ve Findings Required. 
6. Findings Insufficient. 


1. Findings Required. 

Findings in a post-divorce action were im- 
proper because, although the trial court made 
its oral ruling at the conclusion of trial, it did 
not incorporate any findings of fact or conclu- 
sions of law into its written judgment; that was 
significant because the Trial Court’s January 
2022 written order was, on its own, insufficient 
to enable appellate review. Matlock v. Matlock, 


— §.W.3d —, 2022 Tenn. App. LEXIS 426 
(Tenn. Ct. App. Nov. 4, 2022). 


6. Findings Insufficient. 

Trial court failed to make detailed findings of 
fact in awarding parenting time because both 
parties addressed the evidence in the record at 
length with an emphasis on describing the 
details of abuse, the court specifically found 
testimony about the father’s abuse was not 
credible, and yet the court made no further 
findings regarding the allegations of abuse dur- 
ing the parties’ relationship. Bean v. Bean, — 
S.W.3d —, 2022 Tenn. App. LEXIS 490 (Tenn. 
Ct. App. Dec. 21, 2022). 


RULE 63 
INABILITY OF A JUDGE TO PROCEED 


NOTES TO DECISIONS 


1. Duties of Successor Judge. 

Trial court erred and violated its obligations 
by failing to properly decide post-trial motions 
filed by wife under the Tennessee Rules of Civil 
Procedure because the successor trial judge had 
a duty to comply with he rule, certify familiar- 


ity with the record and find that continuing 
proceedings would not prejudice the parties, or 
alternatively, order a new trial, but did not. 
Thomas v. Thomas, — S.W.3d —, 2022 Tenn. 
App. LEXIS 464 (Tenn. Ct. App. Dec. 1, 2022). 


RULE 65 
INJUNCTIONS 


65.04. Temporary Injunction. 


NOTES TO DECISIONS 


1. Application. 

In plaintiffs’ action to prevent the county 
from producing records to the media concerning 
decedent’s suicide, the trial court violated Tenn. 
R. Civ. P. 65.04(7) by consolidating the hearing 
on the temporary injunction with a partial 
hearing on the merits regarding application of 
the Tennessee Public Records Act, T.C.A. § 10- 
7-501 et seq. Plaintiffs were permitted to file an 


extraordinary appeal under Tenn. R. App. P. 10, 
because further review was necessary as docu- 
ments that the county had determined were or 
were not subject to disclosure would be publicly 
released based on a procedurally improper mer- 
its determination. Strickland v. Rhoades, — 
S.W.3d —, 2022 Tenn. LEXIS 358 (Tenn. Sept. 
29, 2022). 


RULES OF CRIMINAL PROCEDURE 


[EFFECTIVE JULY 1, 2006] 


Ill. INDICTMENT AND INFORMATION. 


Rule 6. The Grand Jury. 


NOTES TO DECISIONS 


7. Terms of Forepersons. 


Grand jury foreperson may serve on succes- 


sive grand juries and was not limited to one 
term; accordingly, counsel was not ineffective in 


failing to raise this issue, and defendant was 
not entitled to relief. Rogers v. State, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 456 (Tenn. 
Crim. App. Oct. 12, 2022). 


Rule 7. Indictments, Presentments, and Informations. 


NOTES TO DECISIONS 


1. Amendment. 

Trial court did not err when it allowed the 
State to amend the indictment as the amend- 
ment to Count Two charging aggravated child 
neglect only corrected the victim’s age, thereby, 
reducing the felony grade classification from 


Class A to Class B; and she would have had 
notice of the misconduct charged and should 
not have been misled or surprised by the 
amendment. State v. Thomas, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 444 (Tenn. Crim. 
App. Oct. 4, 2022). 


IV. ARRAIGNMENT AND PRETRIAL. 


Rule 12. Pleadings and Motions Before Trial; Defenses and 


Objections. 


NOTES TO DECISIONS 


16. Use of Evidence. 
There was no violation of Tenn. R. Crim. P. 


12(d) when defendant was aware well before ~ 


the trial that the State intended to use non- 


charged rape evidence at trial. State v. Lee, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 487 
(Tenn. Crim. App. Nov. 10, 2022). 


Rule 14. Severance of Offenses and Defendants. 


NOTES TO DECISIONS 


17. Common Scheme or Plan. 

Trial court did not abuse its discretion in 
denying defendant’s motion to sever and allow 
him 11 separate trials, as defendant robbed 11 
convenience stores, located in a confined geo- 
graphic area, over a short period of time, and 


robbed them in the same manner, dressed in 
similar type clothing, and armed with the same 
type of weapon. State v. Eady, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 463 (Tenn. Crim. 
App. Oct. 14, 2022). 
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Rule 16. Discovery and Inspection. 


NOTES TO DECISIONS 


ANALYSIS 


25. State’s Duty to Preserve Evidence. 
27. No Violation Shown. 


25. State’s Duty to Preserve Evidence. 
Defendant was not deprived of a fair trial due 
to the State’s failure to preserve the porno- 
graphic videos as the victim’s forensic inter- 
view discussed sex toys, books of a sexual 
nature, and condoms that were all found in 
defendant’s bedroom, which corroborated the 
victim’s statement; and the defense was al- 
lowed to present its theory that the victim 
learned about sexual matters from the porno- 


graphic movies, thereby challenging her cred- 
ibility. State v. Thomas, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 444 (Tenn. Crim. App. 
Oct. 4, 2022). 


27. No Violation Shown. 

State’s failure to disclose a recording in 
which the victim’s half-sister claimed that she 
had an affair with the district attorney general 
was not improper as the contents of the record- 
ing, true or not, had absolutely no bearing on 
defendant’s claim that she acted in self defense 
by killing the victim. State v. Cheatham, — 
S.W.3d —, 2023 Tenn. Crim. App. LEXIS r 
(Tenn. Crim. App. Jan. 6, 2023). 


VII. JUDGMENT. 


Rule 32. Sentence and Judgment. 


NOTES TO DECISIONS 


ANALYSIS 


2 Consecutive Sentences. 
15. Appeals. 


2. Consecutive Sentences. 

Trial court did not err in determining that 
defendant qualified as an offender whose record 
of criminal activity was extensive and in impos- 
ing partial consecutive sentencing because it 
sufficiently articulated its reasons for ordering 
consecutive sentences; defendant possessed a 
large amount of child pornography, 174 images 
or videos, involving multiple different minors 
and multiple sex acts, and he admittedly 
shared or traded child pornography with oth- 


Rule 33. New Trial. 


ers. State v. Perry, — S.W.3d —, 2022 Tenn. 
LEXIS 421 (Tenn. Dec. 9, 2022). 


15. Appeals. 

Trial court properly dismissed defendant’s 
appeal from the general sessions court because 
the court was unable to determine whether the 
judgment is valid, and the court was without 
jurisdiction to review the merits of the claim; 
even if the judgment was valid, any challenge 
to his conviction for failing to exercise due care 
in a traffic accident was necessarily limited to 
post-conviction remedies and his motion failed 
to state a cognizable claim for any form of 
post-conviction relief. State v. Kolimlim, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 482 
(Tenn. Crim. App. Nov. 7, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


10. Time Requirement. 
13. Thirteenth Juror Rule. 


10.. Time Requirement. 

Defendant was entitled to a motion for ap- 
peal because she filed the motion within the 
30-day period, which commenced after the the 
trial court filed its order denying defendant’s 
motion for a new trial. State v. Williams, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 539 
(Tenn. Crim. App. Dec. 16, 2022). 


13. Thirteenth Juror Rule. 

Trial court did not fail to exercise its manda- 
tory function as the thirteenth juror as to 
defendant’s conviction for first-degree premedi-. 
tated murder because it found that the evi- 
dence was sufficient to support the conviction 
and made clear that it fulfilled its obligation as 
the thirteenth juror. Further, the trial court 
expressed no disagreement with the jury’s ver- 
dict before overruling defendant’s motion for 
new trial. State v. Lampley, — S.W.3d —, 2023 
Tenn. Crim. App. LEXIS 23 (Tenn. Crim. App. 
Jan. 24, 2023). 
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Rule 36. Clerical Mistakes. 


RULES OF CRIMINAL PROCEDURE 


Rule 42 


NOTES TO DECISIONS 


7. Authority of Court. 

Trial court erred in summarily dismissing 
defendant’s motion as it related to his pretrial 
jail credit and in finding that it lacked jurisdic- 
tion to hear this claim, as Tenn. R. Crim. P. 36 
was the appropriate vehicle for claims of this 
nature. State v. Troutt, — S.W3d —, 2022 
Tenn. Crim. App. LEXIS 496 (Tenn. Crim. App. 
Nov. 18, 2022). 


Because the Tennessee Department of Cor- 
rection was solely responsible for granting sen- 
tencing credit based upon defendant’s good 
institutional behavior, the trial court correctly 
ruled that it lacked jurisdiction to correct de- 
fendant’s judgments on this basis. State v. 
Troutt, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 496 (Tenn. Crim. App. Nov. 18, 2022). 


VIII. APPEAL. 


Rule 37. Appeal. 


NOTES TO DECISIONS 


ANALYSIS 


6. Appeal from Guilty Plea Convictions. 
11. Certified Questions. 


6. Appeal from Guilty Plea Convictions. 

There was no plea agreement in place as 
contemplated by Tenn. R. Crim. P. 37(b)(2)(A) 
because, while it appeared the State and defen- 
dant had been involved in plea negotiations, 
the record made clear that there was no meet- 
ing of the minds at the time of the hearing. 
State v. Seard, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 470 (Tenn. Crim. App. Oct. 25, 
2022). 


11. Certified Questions. 
Defendant had not properly reserved a certi- 


fied issue for review, as the judgments did not 


reflect that the certified question was expressly 
reserved with the consent of the trial court and 


the State; furthermore, the certified question 
did not clearly identify the scope and limits of 
the issue in that the prefatory question, 
whether the search violated the Fourth Amend- 
ment or the Tennessee Constitution, was too 
broad, and the three sub-questions were too 
narrowly drawn in that they did not encompass 
the trial court’s holding on the issues pre- 
sented. State v. Graves, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 441 (Tenn. Crim. App. 
Oct. 4, 2022). 

Defendant’s plea, in which the trial court 
“dismissed” and “nolle prossed” the second 
count of the indictment, did not conform to Rule 
37(b)(2)(D), and the trial court erred in proceed- 
ing under that subsection, because the trial 
court lacked the authority to nolle prosequi a 
count as such action lied within the sole discre- 
tion of the prosecution. State v. Seard, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 470 
(Tenn. Crim. App. Oct. 25, 2022). 


IX. SUPPLEMENTAL AND SPECIAL PROCEEDINGS. 


Rule 42. Criminal Contempt. 


NOTES TO DECISIONS 


1. In General. 

Rather than dismissing the mother’s con- 
tempt petition for failing to comply with Tenn. 
R. Crim. P. 42, the trial court treated the 
petition as one for civil contempt and adjudi- 


cated the petition on the merits; there was no 
error as it worked a benefit to mother. McCurry 
v. McCurry, — S.W.3d —, 2022 Tenn. App. 
LEXIS 461 (Tenn. Ct. App. Dec. 1, 2022). 
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X. GENERAL PROVISIONS. 


Rule 49. Serving and Filing Papers. — [Proposed Rule effective on 
July 1, 2023. See Current Rule effective until July 1, 2023.] (a) When 
Required. — A party shall serve on every other party: 

(1) written motions, other than those heard ex parte; 

(2) written notices; 

(3) each order required to be served by the terms of the order; 

(4) designations of record on appeal; and 

(5) similar papers. 

(b) Service; How Made. — 

(1) Upon Attorney. — When the law, these rules, or a court order requires or 
permits service to be made on a party represented by an attorney, the service 
shall be made on the attorney unless service on the party in person is required 
by law or is ordered by the court. 

(2) Method of Service. — Service of a copy of a document on an attorney or 
party shall be made by one of the following methods: 

(A) Delivery in Person. —Delivery in Person. 

(B) Mail to Last Known Address. —Mail to the recipient’s last known 
address. Service by mail is complete upon mailing. 

(C) Leaving Copy with Court Clerk. —If no address is known, service is 
accomplished by leaving the copy with the clerk of the court. 

(D) Electronic Service. —Service on any attorney may also be made by 
emailing the attornev the document in Adobe PDF to the attorney’s email 
address, which shall be promptly furnished on request. The sender shall 
include language in the subject line designed to alert the recipient that a 
document is being served under this rule. A sender who emails a document 
and is notified that it was not received must promptly furnish a copv of the 
document to the attorney who did not receive it. 

(3) Definition of Delivery. — Delivery of a copy within this rule means: 

(A) placing it in the hands of the attorney or the party; 

(B) leaving it at that person’s office with a clerk or other person in aes 
thereof or, if there is no one in charge, leaving it in a conepicHeys place 
therein; or 

(C) if the office is closed or the person to be served has no office, leaving it 
at the person’s dwelling house or usual place of abode with some person of 
suitable age and discretion residing there. . 

(c) Filing Served Papers with Court. — Papers required to be served shall be 
filed with the court as follows: 

(1) Signature. — Every pleading, written motion, and other paper shall be 
signed by at least one attorney of record in the attorney’s individual name, or, 
if the party is not represented by an attorney, shall be signed by the party. Each 
paper shall state information sufficient to identify the signer, including but not 
limited to the signer’s address, telephone number, e-mail address, and Ten- 
nessee Board of Professional Responsibility number, if any. An unsigned paper 
may be stricken by the court unless omission of the signature is corrected 
promptly after being called to the attention of the attorney or party. 

(2) With Court Clerk. — The filing of pleadings and other papers with the 
court as required by these rules shall be made by filing them with the clerk of 
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the court, except that the judge may permit the papers to be filed with the 
judge. When papers are filed with the judge, he or she shall note on the papers 
the filing date and promptly transmit them to the clerk’s office. 

(3) Duties of Clerk. — The clerk shall endorse on every pleading and on all 
other papers filed with the clerk in a proceeding the date and hour of the filing. 

(4) Recycled Paper. — The use of recycled paper with the highest feasible 
percentage of postconsumer waste content is recommended for all papers filed 
with the court. | 

(d) Service by Pro Se Inmate. — 

(1) When Deemed Filed. — If a paper required or permitted to be filed 
pursuant to the rules of criminal procedure is prepared by or on behalf of a pro 
se litigant incarcerated in a correctional facility and is not received by the court 
clerk until after the deadline for filing, the filing is timely if the paper was 
delivered to the appropriate individual at the correctional facility within the 
time set for filing. This provision also applies to service of papers by such 
litigants pursuant to the rules of criminal procedure. 

(2) Definition of Correctional Facility. — “Correctional facility” includes a 
prison, jail, county workhouse, or similar institution in which a pro se litigant 
is incarcerated. 

(3) Burden of Proving Timely Filing. — When timeliness of filing or service 
is an issue, the burden is on the pro se litigant to establish compliance with 
this provision. (Amended by order filed December 14, 2021, effective July 1, 
2022; amended by order dated December 19, 2022, effective July 1, 2023.) 


Compiler’s Notes. The amendment of Rule _ bly. The order promulgating the amendment of 
49, which amended subsection (b)(2), as pro- subsection (b)(2), provided that it take effect 
mulgated and adopted by the Supreme Courtin July 1, 2023. 
its order dated December 21, 2022, was subject 
to approval by resolution of the General Assem- 
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TENNESSEE RULES OF APPELLATE PROCEDURE 


[EFFECTIVE JULY 1, 1979] 


A. APPLICABILITY OF RULES 


Rule 2. Suspension of Rules. 


NOTES TO DECISIONS 


ANALYSIS 


0 Good Cause. 
8. Discretion Exercised to Consider Issue 
Insufficiently Explained. 


7. Good Cause. 

Court deemed plaintiffs issues waived be- 
cause plaintiff neither developed any of her 
arguments nor cited to any legal authority 
supporting her positions, and good cause did 
not exist to waive the briefing requirements as 
this was not plaintiffs first experience with the 
court, and, despite the court’s previous warn- 
ings that she had to comply with the briefing 
requirements, plaintiff continued her refusal to 
comply with the court’s briefing requirements 
which resulted in its inability to understand 
her arguments or reach the merits of her case. 


Lacy v. Big Lots Stores, Inc., — S.W.3d —, 2023 
Tenn. App. LEXIS 7 (Tenn. Ct. App. Jan. 12, 
2023). 


8. Discretion Exercised to Consider Issue 
Insufficiently Explained. 

Although a volunteer failed to comply with 
Tenn. R. App. P. 27 and Tenn. Ct. App. R. 6(b), 
the shortcomings in his appellate brief were 
due, in part, to his status as a pro se litigant; 
although the appeal was subject to dismissal 
due to the volunteer’s significantly deficient 
brief, the court of appeals nonetheless exercised 


‘its discretion to consider the issues raised, as 


best as possible, given the state of the briefing 
and the state of the appellate record before it. 
McNeill v. Blount Mem. Hosp. Inc., — S.W.3d 
—, 2022 Tenn. App. LEXIS 440 (Tenn. Ct. App. 
Nov. 16, 2022). 


B. APPEAL AS OF RIGHT 


Rule 3. Appeal as of Right: Availability; Method of Initiation. 


NOTES TO DECISIONS 


ANALYSIS 


1. Construction. 

11. Jurisdiction of Appellate Court. 
17. Final Judgment. 

26. Notice of Appeal. 


1. Construction. 

It is true that the court has at times strictly 
applied Tenn. R. App. P. 3 and refused to 
consider on appeal issues resolved in orders 
other than the one specified in the notice of 
appeal; however, another more recent line of 
cases focuses on the notice function Rule 3 is 
meant to serve when considering the scope of 
review, and this second reading finds support in 


the Advisory Committee Comment to Rule 3 as 
well as in Tenn. R. App. P. 13(a). State v. 
Delinquent Taxpayers of Benton Cty. Tenn., — 
S.W.3d —, 2022 Tenn. App. LEXIS 476 (Tenn. 
Ct. App. Dec. 7, 2022). 


11. Jurisdiction of Appellate Court. 

Trial court was without jurisdiction to enter- 
tain defendant’s Tenn. R. App. P. 9 application 
because when she first filed her notice of appeal 
under Tenn. R. App. P. 3, the court obtained 
jurisdiction over the case; defendant clearly 
pursued her later-filed Tenn. R. App. P. 10 
application within a reasonable time, and the 
court chose to treat defendant’s Rule 3 appeal 
as a Rule 10 extraordinary appeal. State v. 
Yancey, — S.W.3d —, 2022 Tenn. Crim. App. 
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Rule 4 


LEXIS 447 (Tenn. Crim. App. Oct. 10, 2022). 


17. Final Judgment. 

Because all of the claims, rights, and liabili- 
ties of all of the parties had not been adjudi- 
cated, the order appealed from was nonfinal; 
there were multiple claims against multiple 
defendants that had never been addressed, 
much less resolved. Laferney v. Livesay, — 
S.W.3d —, 2022 Tenn. App. LEXIS 409 (Tenn. 
Ct. App. Oct. 25, 2022). 


26. Notice of Appeal. 
Although the amended notice of appeal only 
referenced the November final order, the court 
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could not find that purchaser was not suffi- 
ciently notified of appellant’s intent to seek 
further review of the trial court’s judgment, 
plus the November order specifically adopted 
the findings of fact and conclusions of law 
within the September letter ruling as supple- 
mental and in addition to those in the August 
omnibus order; thus, appellate review was not 
limited to the trial court’s disposal of appel- 
lant’s motion to alter or amend. State v. Delin- 
quent Taxpayers of Benton Cty. Tenn., — 
S.W.3d —, 2022 Tenn. App. LEXIS 476 (Tenn. 
Ct. App. Dec. 7, 2022). 


Rule 4. Appeal as of Right: Time for Filing Notice of Appeal. 


NOTES TO DECISIONS 


6. Waiver of Untimely Filing. 

Although appellant filed a notice of appeal 
thirty-one days after the post-conviction court 
denied the amended post-conviction petition by 
written order and appellant failed to provide an 
explanation for the untimely filing, given that 


Rule 6. Costs on Appeal. 


the notice of appeal was untimely by only one 
day, the appellate court concluded that the 
interest of justice was best served by granting a 
waiver in the case. Thomas v. State, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 474 (Tenn. 
Crim. App. Nov. 2, 2022). 


NOTES TO DECISIONS 


2. Failure to File on Time. 

Court dismissed an appeal brought by appel- 
lants after a finding that they converted money 
because the brief was untimely filed and wholly 


failed to comply with the Rules of Appellate 
Procedure. In re Small, — S.W.3d —, 2022 
Tenn. App. LEXIS 481 (Tenn. Ct. App. Dec. 12, 
2022). 


C. APPEAL BY PERMISSION 


Rule 9. Interlocutory Appeal by Permission from the Trial Court. 


NOTES TO DECISIONS 


1. In General. 

Order that modified defendant’s mandatory 
outpatient treatment plan was interlocutory as 
the trial court indicated its intent to review 
defendant’s progress and its willingness to al- 
ter her conditions; thus, defendant could appeal 
from the order through a discretionary appeal 
pursuant to Tenn. R. App. P. 9 or 10. State v. 
Yancey, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 447 (Tenn. Crim. App. Oct. 10, 2022). 

Trial court was without jurisdiction to enter- 
tain defendant’s Tenn. R. App. P. 9 application 


because when she first filed her notice of appeal 
under Tenn. R. App. P. 3, the court obtained 
jurisdiction over the case; defendant clearly 
pursued her later-filed Tenn. R. App. P. 10 
application within a reasonable time, and the 
court chose to treat defendant’s Rule 3 appeal 
as a Rule 10 extraordinary appeal. State v. 
Yancey, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 447 (Tenn. Crim. App. Oct. 10, 2022). 


~ —— —— 
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Rule 13 


Rule 10. Extraordinary Appeal by Permission on Original Applica- 


tion in the Appellate Court. 


NOTES TO DECISIONS 


ANALYSIS 
1. Jurisdiction. 
13. Appeal from Order Not Dismissive of 
Case. 


18. Extraordinary Appeal. 


1. Jurisdiction. 

Trial court was without jurisdiction to enter- 
tain defendant’s Tenn. R. App. P. 9 application 
because when she first filed her notice of appeal 
under Tenn. R. App. P. 3, the court obtained 
jurisdiction over the case; defendant clearly 
pursued her later-filed Tenn. R. App. P. 10 
application within a reasonable time, and the 
court chose to treat defendant’s Rule 3 appeal 
as a Rule 10 extraordinary appeal. State v. 
Yancey, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 447 (Tenn. Crim. App. Oct. 10, 2022). 


13. Appeal from Order Not Dismissive of 
Case. 
Order that modified defendant’s mandatory 
outpatient treatment plan was interlocutory as 
the trial court indicated its intent to review 


defendant’s progress and its willingness to al- 
ter her conditions; thus, defendant could appeal 
from the order through a discretionary appeal 
pursuant to Tenn. R. App. P. 9 or 10. State v. 
Yancey, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 447 (Tenn. Crim. App. Oct. 10, 2022). 


18. Extraordinary Appeal. : 

In plaintiffs’ action to prevent the county 
from producing records to the media concerning 
decedent’s suicide, the trial court violated Tenn. 
R. Civ. P. 65.04(7) by consolidating the hearing 
on the temporary injunction with a partial 
hearing on the merits regarding application of 
the Tennessee Public Records Act, T.C.A. § 10- 
7-501 et seq. Plaintiffs were permitted to file an 
extraordinary appeal under Tenn. R. App. P. 10, 
because further review was necessary as docu- 
ments that the county had determined were or 
were not subject to disclosure would be publicly 
released based on a procedurally improper mer- 
its determination. Strickland v. Rhoades, — 
S.W.3d —, 2022 Tenn. LEXIS 358 (Tenn. Sept. 
29, 2022). 


KE. PRACTICE ON APPEAL 


Rule 13. Scope of Review. 


NOTES TO DECISIONS 


ANALYSIS 


L! Practice on Appeal Generally. 
19. Sufficiency of Evidence. 

20. Jury Instructions. 

27. Waiver. 


1. Practice on Appeal Generally. 

It is true that the court has at times strictly 
applied Tenn. R. App. P. 3 and refused to 
consider on appeal issues resolved in orders 
other than the one specified in the notice of 
appeal; however, another more recent line of 
cases focuses on the notice function Rule 3 is 
meant to serve when considering the scope of 
review, and this second reading finds support in 
the Advisory Committee Comment to Rule 3 as 


well as in Tenn. R. App. P. 18(a). State v. 
Delinquent Taxpayers of Benton Cty. Tenn., — 
S.W.3d —, 2022 Tenn. App. LEXIS 476 (Tenn. 
Ct. App. Dec. 7, 2022). 


19. Sufficiency of Evidence. 

When a tenant of an apartment complex was 
injured in a slip and fall accident while crossing 
a pedestrian bridge in the apartment complex, 
the trial court’s award of damages for future 
lost earning capacity was proper based on the 
evidence because the tenant provided extensive 
testimony concerning the impact that the ten- 
ant’s injuries had and continued to have on the 
tenant’s ability to earn a living as a lawyer and 
the tenant’s expert economist calculated the 
tenant’s lost earning capacity. Trentham v. Mid- 
America Apts., LP, — S.W.3d —, 2023 Tenn. 


Rule 14 


App. LEXIS 6 (Tenn. Ct. App. Jan. 12, 2023). 


20. Jury Instructions. 

Although the Court of Criminal Appeals 
abused its discretion by granting appellee relief 
on an issue unpreserved and unpresented (a 
supposed problem with the written jury in- 
structions that appellee had not raised), be- 
cause there were no material discrepancies 
between the written jury instructions and oral 
jury charge, appellee could not establish plain 
error because there were no material discrep- 
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ancies between the written jury instructions 
and oral jury charge. State v. Bristol, — S.W.3d 
—, 2022 Tenn. LEXIS 350 (Tenn. Oct. 7, 2022). 


27. Waiver. 

Mother waived any review of her claim of 
negligent infliction of emotional distress be- 
cause the trial court granted summary judg- 
ment as to that specific claim finding it was 


time-barred. Mathes v. N.J. Ford & Sons Fu- | 


neral Home, — S.W.3d —, 2023 Tenn. App. 
LEXIS 8 (Tenn. Ct. App. Jan. 6, 2023). 


Rule 14. Consideration of Post-Judgment Facts in the Appellate 


Court. 


NOTES TO DECISIONS 


9. Motion Denied. 

Because the 2022 amendment to the Drug- 
Free Zone Act was law of which the appellate 
court was aware, it was not in the nature of a 


post-judgment fact, so defendant’s Rule 14 mo- 
tion was denied. State v. Hamlin, — S.W.3d —, 
2023 Tenn. Crim. App. LEXIS 10 (Tenn. Crim. 
App. Jan. 10, 2023). 


F. THE RECORD ON APPEAL 


Rule 24. Content and Preparation of the Record. 


NOTES TO DECISIONS 


ANALYSIS 


3. Inadequate Record Presented. 

35. Failure to Provide Transcript or State- 
ment of Evidence. 

37. Waiver. 


3. Inadequate Record Presented. 

In a divorce action, husband waived his is- 
sues on appeal by failing to present the appel- 
late court with a sufficient trial record to facili- 
tate review of his issues. Self v. Self, — S.W.3d 
—, 2022 Tenn. App. LEXIS 463 (Tenn. Ct. App. 
Dec. 1, 2022). © 


35. Failure to Provide Transcript or 
Statement of Evidence. 

Where a father challenged the trial court’s 
designation of the mother as primary residen- 
tial parent, the father’s failure to provide a 
transcript or statement of the evidence raised a 
conclusive presumption that there was suffi- 
cient evidence before the trial court to support 
its judgment. Sines v. Tinnin, — S.W.3d —, 
2022 Tenn. App. LEXIS 405 (Tenn. Ct. App. Oct. 
20, 2022). 


37. Waiver. 

Business owner’s argument that the Tennes- 
see Public Participation Act (TPPA) was uncon- 
stitutionally applied was waived because no- 
where in the record had the owner. clearly 
stated the date upon which she contended her 
causes of action actually accrued; further, noth- 
ing in the record indicated that any party 
provided notice to the Tennessee Attorney Gen- 
eral either in the trial court proceedings or on 
appeal. Laferney v. Livesay, — S.W.3d —, 2022 
Tenn. App. LEXIS 409 (Tenn. Ct. App. Oct. 25, 
2022). 

Nowhere in the record had plaintiff clearly 
stated the date upon which she contended her 
causes of action actually accrued, and the ap- 
pellate court was not inclined to construct this 
argument for her; nothing in the record indi- 
cated that any party provided notice to the 
Tennessee Attorney General either in the trial 
court proceedings or on appeal. Laferney v. 
Livesay, — S.W.3d —, 2022 Tenn. App. LEXIS 
449 (Tenn. Ct. App. Nov. 22, 2022). 
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Rule 35 


G. BRIEFS 


Rule 27. Content of Briefs. 


NOTES TO DECISIONS 


ANALYSIS 


es Statement of Issues. 

di Waiver. 

9. Dismissal Not Warranted. 
12. Dismissal. 

14. Discretion of Court. 


5. Statement of Issues. 

When a landlord, in its reply brief, argued 
that the landlord was challenging all damages 
derived by a tenant’s “faulty methodology” in a 
slip and fall accident case, because all issues 
related to the trial court’s damages award was 
not included in the Statement of Issues Pre- 
sented for Review as required to properly be 
before the appellate court, the appellate court 
only addressed the issue properly presented. 
Trentham v. Mid-America Apts., LP, — S.W.3d 
—, 2023 Tenn. App. LEXIS 6 (Tenn. Ct. App. 
Jan. 12, 2023). 


7. Waiver. 


Company’s argument regarding requests for 


admissions was waived, as the brief contained 
no reference to the record and cited no legal 
authority for the claim that the trial court 
abused its discretion in deeming the requests 
admitted; thus, the court had to presume that 
the company member filed the motion to re- 
deem in his individual capacity and that he did 
not individually qualify as an interested per- 
son, and these admissions established that he 
did not have standing under the redemption 
statute. State v. Delinquent Taxpayers of Ben- 
ton Cty. Tenn., — S.W.3d —, 2022 Tenn. App. 
LEXIS 476 (Tenn. Ct. App. Dec. 7, 2022). 

Appellate court could not review defendant’s 
allegations against the trial court because he 
failed to provide trial transcripts, a statement 
of the evidence, or a transcript of the jury 
' instructions. State v. Molthan, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 506 (Tenn. Crim. 
App. Nov. 28, 2022). 


9. Dismissal Not Warranted. 
Although a patient argued that the trial 
court erred in granting the hospital’s motion to 


dismiss the patient’s complaint, the patient did 
not provide an explanation as to the nature of 
the trial court’s error, but, instead, merely 
alleged that the trial court was mistaken and 
erred in granting the hospital’s motion to dis- 
miss. After reviewing the patient’s brief, the 
appellate court concluded that while the brief 
was not ideal, the brief was more than skeletal 
so that the court declined to dismiss the appeal 
in its entirety. Jackson v. Vanderbilt Univ: Med. 
Ctr., — S.W.3d —, 2022 Tenn. App. LEXIS 415 
(Tenn. Ct. App. Oct. 31, 2022). 


12. Dismissal. 

Court dismissed an appeal brought by appel- 
lants after a finding that they converted money 
because the brief was untimely filed and wholly 
failed to comply with the Rules of Appellate 
Procedure. In re Small, — S.W.3d —, 2022 
Tenn. App. LEXIS 481 (Tenn. Ct. App. Dec. 12, 
2022). 

Dismissal of a pro se litigant’s appeal was 
appropriate because her failure to comply with 
the rule hindered the appellate court’s ability to 
conduct proper appellate review. Her appellate 
brief was partially compliant in that it con- 
tained a table of contents with references to the 
pages within, and her brief was partially com- 
pliant in that it contained most of the appropri- 
ate headings required by this rule. However, 
the remaining contents of her brief did not 
comply with the rule. Javed v. Baig, — S.W.3d 
—, 2022 Tenn. App. LEXIS 491 (Tenn. Ct. App. 
Dec. 22, 2022). 


14. Discretion of Court. 

Although a volunteer failed to comply with 
the rule, the shortcomings in his appellate brief 
were due, in part, to his status as a pro se 
litigant; although the appeal was subject to 
dismissal due to the volunteer’s significantly 
deficient brief, the court of appeals nonetheless 
exercised its discretion to consider the issues 
raised, as best as possible, given the state of the 
briefing and the state of the appellate record 
before it. McNeill v. Blount Mem. Hosp. Inc., — 
S.W.3d —, 2022 Tenn. App. LEXIS 440 (Tenn. 
Ct. App. Nov. 16, 2022). 


H. HEARING OF APPEALS 


Rule 35. Conduct of Oral Argument. (a) Request; Waiver. — Any party 
to an appeal who desires oral argument shall so request by stating at the 
bottom of the cover page of the party’s brief that oral argument is requested. 
If any party to an appeal requests oral argument it is unnecessary for any 
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other party to do so except as otherwise provided in this subdivision. No party 
may argue unless the party has filed a brief as required by these rules. A party 
who has requested oral argument and who thereafter determines to waive oral 
argument shall notify the clerk of the appellate court and all other parties. Any 
other party who has not previously requested oral argument may then request 
oral argument by notifying the clerk of the appellate court and all other 
parties. 

(b) Notice of Argument; Postponement. — The clerk of the appellate court 
shall give the parties advance notice of the time and place a case is to be argued 
and the amount of time for oral argument. A request for postponement of the 
argument must be made by motion filed reasonably in advance of the date fixed 
for hearing. . 

(c) Time Allowed for Argument. — Unless the appellate court otherwise 
orders, each side requesting the same relief shall be allowed 15 minutes for 
argument. If a party is of the opinion that additional time is necessary for the 
adequate presentation of the case, the party may request additional time by 
motion filed reasonably in advance of the date fixed for hearing. A party is not 
obligated to use all of the time allowed, and the court may terminate the 
argument whenever in its judgment further argument is unnecessary. 

(d) Order; Reading Prohibited..— The party initiating review of the 
judgment below is entitled to open and conclude the argument. Reading at 
length from the record, briefs or authorities cited will not be permitted. 

(e) Multiple Parties Requesting Relief. — If more than one party is 
requesting relief from the judgment, the sequence of oral argument shall be as 
the parties agree or the appellate court otherwise directs. 

(f) Divided Argument. — No more than two counsel or parties will be heard 
from each side requesting the same relief except by leave of the appellate court, 
which will be granted when there are parties on the same side with diverse 
interests. Divided arguments are not favored and care shall be taken to avoid 
duplication of arguments. 

(g) Nonappearance of Parties. — Ifa party fails to appear for argument, the 
appellate court will hear argument on behalf of the parties present. If no party 
appears, the case will be decided upon the record and briefs unless the court 
shall otherwise order. If the party who requested oral argument fails to appear 
to present argument, the court may assess against that party the reasonable 
costs incurred by the party who does appear for argument. In its discretion, the 
court may include a reasonable attorney’s fee as a part of such costs. 

(h) When Oral Argument Not Requested. — If no party requests oral 
argument, the clerk, when the briefs from all the parties are filed, shall submit 
the case for decision on the record and briefs. If no party has requested oral 
argument, the appellate court may nevertheless direct that the case be argued. 


Advisory Commission Comments. The 
rule allows 15 minutes for each side to argue a 
case on appeal. As the Advisory Committee note 
to Federal Rule of Appellate Procedure 35 
points out, “[t]he term ‘side’ is used to indicate 
that the time allowed by the rule is afforded to 


opposing interests rather than to individual 
parties. Thus if multiple appellants or appel- 
lees have a common interest, they constitute 
only a single side. If counsel for multiple parties 
who constitute a single side feel that additional 
time is necessary, they may request it.” It is in 
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the spirit of this rule that the appellate court 
grant additional time if there is a reasonable 
basis for the requested additional time. 


I. DISPOSITION OF APPEALS 


Rule 36. Relief; Effect of Error. 


NOTES TO DECISIONS 


ANALYSIS after the State elected, on the morning of trial, 

not to pursue an attempted first-degree murder 

18. Failure to Object. charge; the record failed to contain specific 
24. No Reversible Error. information from trial counsel about an actual 
J ‘ inability or impairment which occurred in the 

18. Failure to Object. trial of the case, particularly instances in which 


Volunteer did not cite to any place in the 


record where he objected to the course of pro- : ? : : 
ceedings, so he could not complain on appeal to provide defendant with the effective assis- 


Mera cmisal Veolirt’s LAGHiDN vneerronedtid) eae of counsel. State v. Cochran, —S.W.3d—, 
McNeill v. Blount Mem. Hosp. Inc., — S.W.3d 2022 Tenn. Crim. App. LEXIS 546 (Tenn. Crim. 


—, 2022 Tenn. App. LEXIS 440 (Tenn. Ct. App. App. Dec. 27, 2022). 
Nov. 16, 2022). 


24. No Reversible Error. 
Trial court did not commit plain error by 
denying defendant’s motion for a continuance 


trial counsel were unable to fulfill their duties 
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TENNESSEE RULES OF JUVENILE PRACTICE AND 
i PROCEDURE 


[ADOPTED FEBRUARY 22, 2016; EFFECTIVE JULY 1, 2016] 


DEPENDENT AND NEGLECT PROCEEDINGS. 


Rule 306. Taking children’s testimony. 


NOTES TO DECISIONS 


1. Generally. 

When a dependency and neglect petition was 
filed upon a referral that a mother’s seven-year- 
old daughter had been sexually abused by the 
child’s stepfather, the trial court lacked the 
discretionary authority to exclude the child as a 
witness based upon a potential threat of emo- 
tional or psychological harm to the child. The 


court should have considered testimony from 
the child, provided that the child was compe- 
tent to testify, and the court did not otherwise 
exclude the evidence utilizing the balancing 
test for prejudicial error. In re Kansas B., — 
S.W.3d —, 2022 Tenn. App. LEXIS 393 (Tenn. 
Ct. App. Oct. 12, 2022). 
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RULES OF THE SUPREME COURT OF THE STATE OF 
TENNESSEE 


[EFFECTIVE JANUARY 28, 1981] 


Rule 8. Rules of Professional Conduct. 


CHAPTER 1 


THE CLIENT-LAWYER RELATIONSHIP 


Rule 1.1. Competence. 


NOTES TO DECISIONS 


1. Appropriate Sanction. 

Three-year suspension of an attorney, with 
one year served as active suspension and re- 
mainder served on probation, was appropriate 
because the attorney disregarded multiple ethi- 
cal obligations in the representation of several 
clients over a period of years, refused to ac- 
knowledge the wrongful nature of much of the 


Rule 1.3. Diligence. 


misconduct and in several instances attempted 
to justify or mitigate the misconduct, and ex- 
hibited a pattern of disregarding or neglecting 
court orders in the disciplinary proceeding and 
in the representation of the clients. In re Crab- 
tree, — S.W.3d —, 2022 Tenn. LEXIS 419 
(Tenn. Nov. 22, 2022). 


NOTES TO DECISIONS 


1. Suspension Proper. 

Three-year suspension of an attorney, with 
one year served as active suspension and re- 
mainder served on probation, was appropriate 
because the attorney disregarded multiple ethi- 
cal obligations in the representation of several 
clients over a period of years, refused to ac- 


knowledge the wrongful nature of much of the 


Rule 1.4. Communication. 


misconduct and in several instances attempted 
to justify or mitigate the misconduct, and ex- 
hibited a pattern of disregarding or neglecting 
court orders in the disciplinary proceeding and 
in the representation of the clients. In re Crab- 
tree, — S.W.3d —, 2022 Tenn. LEXIS 419 
(Tenn. Nov. 22, 2022). 


NOTES TO DECISIONS 


1. Suspension Proper. 

Three-year suspension of an attorney, with 
one year served as active suspension and re- 
mainder served on probation, was appropriate 
because the attorney disregarded multiple ethi- 
cal obligations in the representation of several 
clients over a period of years, refused to ac- 
knowledge the wrongful nature of much of the 


misconduct and in several instances attempted 
to justify or mitigate the misconduct, and ex- 
hibited a pattern of disregarding or neglecting 
court orders in the disciplinary proceeding and 
in the representation of the clients. In re Crab- 
tree, — S.W.3d —, 2022 Tenn. LEXIS 419 
(Tenn. Nov. 22, 2022). 
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Rule 1.8. Conflict of Interest: Current Clients: Specific Rules. 


NOTES TO DECISIONS 


4. Suspension Proper. 

Three-year suspension of an attorney, with 
one year served as active suspension and re- 
mainder served on probation, was appropriate 
because the attorney disregarded multiple ethi- 
cal obligations in the representation of several 
clients over a period of years, refused to ac- 
knowledge the wrongful nature of much of the 


Rule 1.11. 


misconduct and in several instances attempted 
to justify or mitigate the misconduct, and ex- 
hibited a pattern of disregarding or neglecting 
court orders in the disciplinary proceeding and 
in the representation of the clients. In re Crab- 
tree, — S.W.3d —, 2022 Tenn. LEXIS 419 
(Tenn. Nov. 22, 2022). 


Special Conflicts of Interest for Former and Current 


Government Officers and Employees. 


NOTES TO DECISIONS 


1. Motion to Disqualify. 

Denial of defendant’s motion to disqualify the 
county district attorney’ (DA’s) office due to 
the DA having previously represented defen- 
dant was proper, as despite concern that the 
DA spoke with the prosecutor about the case 
after the motion to disqualify had been filed, 


there was nothing in the record to show that a 
confidence was divulged relevant to the current 
prosecution and materially adverse to defen- 
dant. State v. Eady, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 463 (Tenn. Crim. App. Oct. 
14, 2022). 


CHAPTER 3 


ADVOCATE 


Rule 3.2. Expediting Litigation. 


NOTES TO DECISIONS 


1. Suspension Proper. 

Three-year suspension of an attorney, with 
one year served as active suspension and re- 
mainder served on probation, was appropriate 
because the attorney disregarded multiple ethi- 
cal obligations in the representation of several 
clients over a period of years, refused to ac- 
knowledge the wrongful nature of much of the 


misconduct and in several instances attempted 
to justify or mitigate the misconduct, and ex- 
hibited a pattern of disregarding or neglecting 
court orders in the disciplinary proceeding and 
in the representation of the clients. In re Crab- 
tree, — S.W.3d —, 2022 Tenn. LEXIS 419 
(Tenn. Nov. 22, 2022). 


Rule 3.4. Fairness to Opposing Party and Counsel. 


NOTES TO DECISIONS 


2. Suspension. 

Three-year suspension of an attorney, with 
one year served as active suspension and re- 
mainder served on probation, was appropriate 
because the attorney disregarded multiple ethi- 
cal obligations in the representation of several 
clients over a period of years, refused to ac- 
knowledge the wrongful nature of much of the 


misconduct and in several instances attempted 
to justify or mitigate the misconduct, and ex- _ 
hibited a pattern of disregarding or neglecting 
court orders in the disciplinary proceeding and 
in the representation of the clients. In re Crab- 
tree, — S.W.3d —, 2022 Tenn. LEXIS 419 
(Tenn. Nov. 22, 2022). 


weS RULES OF THE SUPREME COURT Rule 8, RPC 5.5 


CHAPTER 5 


Law Firms, LecaL DEPARTMENTS, AND LEGAL SERVICE ORGANIZATIONS 


Rule 5.5. Unauthorized Practice of Law; Multijurisdictional Prac- 
tice of Law. — (a) A lawyer shall not practice law in a jurisdiction in violation 
of the regulation of the legal profession in that jurisdiction, or assist another in 
doing so. 

(b) A lawyer who is not admitted to practice in this jurisdiction shall not: 

(1) except as authorized by these Rules or other law, establish an office or 
other systematic and continuous presence in this jurisdiction for the practice of 
law; or 

(2) hold out to the public or otherwise represent that the lawyer is admitted 
to practice law in this jurisdiction. 

(c) A lawyer admitted in another United States jurisdiction, and not 
disbarred or suspended from practice in any jurisdiction, may provide legal 
services on a temporary basis in this jurisdiction that: 

(1) are undertaken in association with a lawyer who is admitted to practice 
in this jurisdiction and who actively participates in the matter; 

(2) are in or reasonably related to a pending or potential proceeding before 
a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer 
is assisting, is authorized by law or order to appear in such proceeding or 
reasonably expects to be so authorized; 

(3) are in or reasonably related to a pending or potential arbitration, 
mediation, or other alternative dispute resolution proceeding in this or another 
jurisdiction, if the services arise out of or are reasonably related to the lawyer’s 
representation of an existing client in a jurisdiction in which the lawyer is 
admitted to practice and are not services for which the forum requires pro hac 
vice admission; or 

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are 
reasonably related to the lawyer’s representation of an existing client in a 
jurisdiction in which the lawyer is admitted to practice. 

(d) A lawyer admitted in another United States jurisdiction, and not 
disbarred or suspended from practice in any jurisdiction, may provide legal 
services through an office or other systematic and continuous presence in this 
jurisdiction that: 

(1) are provided to the lawyer’s employer or its organizational affiliates and 
are not services for which the forum requires pro hac vice admission; or 

(2) are services that the lawyer is authorized to provide by federal law or 
other law or rule of this jurisdiction. 

(3) Alawyer providing legal services pursuant to paragraph (d)(1) is subject 
to registration pursuant to Tenn. Sup. Ct. R. 7, § 10.01, and may be subject to 
other requirements, including assessments for client protection funds and 
mandatory continuing legal education. Failure to register in a timely manner 
may preclude the lawyer from later seeking admission in this jurisdiction. 

(e) A lawyer authorized to provide legal services in this jurisdiction pursu- 
ant to paragraph (d)(1) of this Rule may also provide pro bono legal services in 
this jurisdiction, provided that these services are offered through an estab- 
lished not-for-profit bar association, pro bono program or legal services 


Rule 8, RPC 5.5 TENNESSEE COURT RULES ANNOTATED 276 
program or through such organization(s) specifically authorized in this juris- 
diction and provided that these are services for which the forum does not 
require pro hac vice admission. 

(f) Alawyer providing legal services in Tennessee pursuant to paragraph (c) 
or (d) shall advise the lawyer’s client that the lawyer is not admitted to practice 
in Tennessee and shall obtain the client's informed consent to such 
representation. 

(g) Alawyer providing legal services in Tennessee pursuant to paragraph (c) 
or (d) shall be deemed to have submitted himself or herself to personal 
jurisdiction in Tennessee for claims arising out of the lawyer’s actions in 
providing such services in this state. 

(h) A lawyer or law firm shall not employ or continue the employment of a 
disbarred or suspended lawyer as an attorney, legal consultant, law clerk, 
paralegal or in any other position of a quasi-legal nature. [Amended by order 
filed Dec. 21, 2015, eff. Jan. 1, 2016; amended by order filed March 6, 2017, 


effective upon filing. | 


Comment. [1] A lawyer may practice law 
only in a jurisdiction in which the lawyer is 
authorized to practice. A lawyer may be admit- 
ted to practice law in a jurisdiction on a regular 
basis or may be authorized by court rule or 
order or by law to practice for a limited purpose 
or on a restricted basis. Paragraph (a) applies 
to unauthorized practice of law by a lawyer, 
whether through the lawyer’s direct action or 
by the lawyer assisting another person. For 
example, a lawyer may not assist a person in 
practicing law in violation of the rules govern- 
ing professional conduct in that person’s 
jurisdiction. 

[2] The definition of the practice of law is 
established by law and varies from one juris- 
diction to another. Whatever the definition, 
limiting the practice of law to members of the 
bar protects the public against rendition of 
legal services by unqualified persons. This Rule 
does not prohibit a lawyer from employing the 
services of paraprofessionals and delegating 
functions to them, so long as the lawyer super- 
vises the delegated work and retains responsi- 
bility for their work. See RPC 5.3. 

[3] Alawyer may provide professional advice 
and instruction to nonlawyers whose employ- 
ment requires knowledge of the law, for ex- 
ample, claims adjusters, employees of financial 
or commercial institutions, social workers, ac- 
countants and persons employed in govern- 
ment agencies. Lawyers also may assist inde- 
pendent nonlawyers, such as 
paraprofessionals, who are authorized by the 
law of a jurisdiction to provide particular law- 
related services. In addition, a lawyer may 
counsel nonlawyers who wish to proceed pro se. 

[4] Other than as authorized by law or this 
Rule, a lawyer who is not admitted to practice 
generally in this jurisdiction violates para- 
graph (b)(1) if the lawyer establishes an office 


or other systematic and continuous presence in 
this jurisdiction for the practice of law. Pres- 
ence may be systematic and continuous even if 
the lawyer is not physically present here. Such 
a lawyer must not hold out to the public or 
otherwise represent that the lawyer is admit- 
ted to practice law in this jurisdiction. See also 
RPC 7.1(a). 

[5] There are occasions in which a lawyer 
admitted to practice in another United States 
jurisdiction, and not disbarred or suspended 
from practice in any jurisdiction, may provide 
legal services on a temporary basis in this 
jurisdiction under circumstances that do not 
create an unreasonable risk to the interests of 
their clients, the public or the courts. Para- 
graph (c) identifies four such circumstances. 
The fact that conduct is not so identified does 
not imply that the conduct is or is not autho- 
rized. With the exception of paragraphs (d)(1) 
and (d)(2), this Rule does not authorize a law- 
yer to establish an office or other systematic 
and continuous presence in this jurisdiction 
without being admitted to practice generally 
here. - 

[6] There is no single test to determine 
whether a lawyer’s services are provided on a 
“temporary basis” in this jurisdiction, and may 
therefore be permissible under paragraph (c). 
Services may be “temporary” even though the 
lawyer provides services in this jurisdiction on 
a recurring basis, or for an extended period of 
time, as when the lawyer is representing a - 
client in a single lengthy negotiation or 
litigation. 

[7] Paragraphs (c) and (d) apply to lawyers 
who are admitted to practice law in any United 
States jurisdiction, which includes the District 
of Columbia and any state, territory or com- 
monwealth of the United States. The word 
“admitted” in paragraph (c) contemplates that 
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the lawyer is authorized to practice in the 
jurisdiction in which the lawyer is admitted 
and excludes a lawyer who while technically 
admitted is not authorized to practice, because, 
for example, the lawyer is on inactive status. 

[8] Paragraph (c)(1) recognizes that the in- 
terests of clients and the public are protected if 
a lawyer admitted only in another jurisdiction 
associates with a lawyer licensed to practice in 
this jurisdiction. For this paragraph to apply, 
however, the lawyer admitted to practice in this 
jurisdiction must actively participate in and 
share responsibility for the representation of 
the client. 

[9] Lawyers not admitted to practice gener- 
ally in a jurisdiction may be authorized by law 
or order of a tribunal or an administrative 
agency to appear before the tribunal or agency. 
This authority may be granted pursuant to 
formal rules governing admission pro hac vice 
or pursuant to informal practice of the tribunal 
or agency. Under paragraph (c)(2), a lawyer 
does not violate this Rule when the lawyer 
appears before a tribunal or agency pursuant to 
such authority. To the extent that a court rule 
or other law of this jurisdiction requires a 
lawyer who is not admitted to practice in this 
jurisdiction to obtain admission pro hac vice 
before appearing before a tribunal or adminis- 
trative agency, this Rule requires the lawyer to 
obtain that authority. 

[10] Paragraph (c)(2) also provides that a 
lawyer rendering services in this jurisdiction on 
a temporary basis does not violate this Rule 
when the lawyer engages in conduct in antici- 
pation of a proceeding or hearing in a jurisdic- 
tion in which the lawyer is authorized to prac- 
tice law or in which the lawyer reasonably 
expects to be admitted pro hac vice. Examples 
of such conduct include meetings with the cli- 
ent, interviews of potential witnesses, and the 
review of documents. Similarly, a lawyer admit- 
ted only in another jurisdiction may engage in 
conduct temporarily in this jurisdiction in con- 
nection with pending litigation in another ju- 
risdiction in which the lawyer is or reasonably 
expects to be authorized to appear, including 
taking depositions in this jurisdiction. 

[11] When a lawyer has been or reasonably 
expects to be admitted to appear before a court 
or administrative agency, paragraph (c)(2) also 
permits conduct by lawyers who are associated 
with that lawyer in the matter, but who do not 
expect to appear before the court or adminis- 
trative agency. For example, subordinate law- 
yers may conduct research, review documents, 
and attend meetings with witnesses in support 
of the lawyer responsible for the litigation. 

[12] Paragraph (c)(3) permits a lawyer ad- 
mitted to practice law in another jurisdiction to 
perform services on a temporary basis in this 
jurisdiction if those services are in or reason- 
ably related to a pending or potential arbitra- 
tion, mediation, or other alternative dispute 
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resolution proceeding in this or another juris- 
diction, if the services arise out of or are rea- 
sonably related to the lawyer’s representation 
of an existing client in a jurisdiction in which 
the lawyer is admitted to practice. The lawyer, 
however, must obtain admission pro hac vice in 
the case of a court-annexed arbitration or me- 
diation or otherwise if court rules or law so 
require. 

[13] Paragraph (c)(4) permits a lawyer ad- 
mitted in another jurisdiction to provide cer- 
tain legal services on a temporary basis in this 
jurisdiction that arise out of or are reasonably 
related to the lawyer’s representation of an 
existing client in a jurisdiction in which; the 
lawyer is admitted but are not within para- 
graphs (c)(2) or (c)(3). These services include 
both legal services and services that nonlaw- 
yers may perform but that are considered the 
practice of law when performed by lawyers. 

[14] Paragraphs (c)(3) and (c)(4) require that 
the services arise out of or be reasonably re- 
lated to the lawyer’s representation of an exist- 
ing client in a jurisdiction in which the lawyer 
is admitted. A variety of factors evidence such a 
relationship. The lawyer’s client may be resi- 
dent in or have substantial contacts with the 
jurisdiction in which the lawyer is admitted. 
The matter, although involving other jurisdic- 
tions, may have a significant connection with 
that jurisdiction. The necessary relationship 
might arise when the client’s activities or the 
legal issues involve multiple jurisdictions, such 
as when the officers of a multinational corpora- 
tion survey potential business sites and seek 
the services of their lawyer in assessing the 
relative merits of each. Lawyers desiring to 
provide pro bono legal services on a temporary 
basis in a jurisdiction that has been affected by 
a major disaster, but in which they are not 
otherwise authorized to practice law, as well as 
lawyers from the affected jurisdiction who seek 
to practice law temporarily in another jurisdic- 
tion, but in which they are not otherwise au- 
thorized to practice law, should consult Tenn. 
Sup. Ct. R. 47. 

[15] Paragraph (d) identifies two circum- 
stances in which a lawyer who is admitted to 
practice in another United States jurisdiction, 
and is not disbarred or suspended from practice 
in any jurisdiction, may establish an office or 
other systematic and continuous presence in 
this jurisdiction for the practice of law as well 
as provide legal services on a temporary basis. 
Except as provided in paragraphs (d)(1) and 
(d)(2), a lawyer who is admitted to practice law 
in another jurisdiction and who establishes an 
office or other systematic or continuous pres- 
ence in this jurisdiction must become admitted 
to practice law generally in this jurisdiction. 

[16] Paragraph (d)(1) applies to a lawyer 
who is employed by a client to provide legal 
services to the client or its organizational affili- 
ates, i.e., entities that control, are controlled by, 
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or are under common control with the em- 
ployer. This paragraph does not authorize the 
provision of personal legal services to the em- 
ployer’s officers or employees. The paragraph 
applies to in-house corporate lawyers, govern- 
ment lawyers and others who are employed to 
render legal services to the employer. The law- 
yer’s ability to represent the employer outside 
the jurisdiction in which the lawyer is licensed 
generally serves the interests of the employer 
and does not create an unreasonable risk to the 
client and others because the employer is well 
situated to assess the lawyer’s qualifications 
and the quality of the lawyer’s work. 

[17] [Effective January 1, 2016, RPC 5.5 was 
amended by moving the substance of former 
Comment [17] to new RPC 5.5(d)(3) (above).] 

[18] Paragraph (d)(2) recognizes that a law- 
yer may provide legal services in a jurisdiction 
in which the lawyer is not licensed when autho- 
rized to do so by federal or other law, which 
includes statute, court rule, executive regula- 
tion or judicial precedent. See, e.g., Tenn. Sup. 
Ct. R. 7, § 5.01(g) (Practice Pending Admission 
by Applicant Licensed in Another Jurisdiction). 

[19] A lawyer who practices law in this juris- 
diction pursuant to paragraphs (c) or (d) or 
otherwise is subject to the disciplinary author- 
ity of this jurisdiction. See RPC 8.5(a). Addi- 
tionally, under paragraph (g), a lawyer provid- 
ing legal services in Tennessee pursuant to 
paragraphs (c) or (d) shall be deemed to have 
submitted himself or herself to personal juris- 
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diction in Tennessee for claims arising out of 
the lawyer’s actions in providing such services 
in this state. 

[20] Paragraph (f) requires a lawyer who 
practices law in this jurisdiction pursuant to 
paragraphs (c) or (d) to inform the client that 
the lawyer is not licensed to practice law in this 
jurisdiction. See also RPC 1.4(b). 

[21] Paragraphs (c) and (d) do not authorize 
communications advertising legal services in 
this jurisdiction by lawyers who are admitted to 
practice in other jurisdictions. Whether and 
how lawyers may communicate the availability 
of their services in this jurisdiction is governed 
by RPCs 7.1 to 7.5. 

[22] Paragraph (h) provides that a lawyer or 
law firm may not employ or continue the em- 
ployment of a disbarred or suspended lawyer as 
an attorney, legal consultant, law clerk, parale- 
gal or in any other position of a quasi-legal 
nature. That paragraph is consistent with ex- 
isting Tennessee law. See Formal Ethics Opin- 
ion 83-F-50; Tenn. Sup. Ct. R. 9, § 28.8 (provid- 
ing, “[bly no later than twenty days after the 
effective date of the order [imposing disbar- 
ment, suspension or transfer to disability inac- 
tive status], the respondent attorney shall 
cease to maintain a presence or occupy an office 
where the practice of law is conducted, except 
as provided in Section 12.3(c)”). 

(Amended by order filed August 18, 2014, effec- 
tive upon filing; amended by order filed and 
effective November 15, 2022.) 


NOTES TO DECISIONS 


4, Improper Conduct. 

In State’s action alleging that defendants 
engaged in the unauthorized practice of law, 
the court held that the trial court did not abuse 
its discretion by excluding evidence regarding 


this rule because defendant admitted that he 
did not have a license to practice law in Ten- 
nessee. State ex rel. Slatery v. Witherspoon 
Law Grp. PLLC, — S.W.3d —, 2022 Tenn. App. 
LEXIS 489 (Tenn. Ct. App. Dec. 21, 2022). 


Rule 5.7. Responsibilities Regarding Law-Related Services. — (a) A 


lawyer shall be subject to the Rules of Professional Conduct with respect to the 
provision of law-related services, as defined in paragraph (b), if the law-related 
services are provided: 

(1) by the lawyer in circumstances that are not distinct from the lawyer’s 
provision of legal services to clients; or 

(2) in other circumstances by an entity controlled by the lawyer individually 
or with others if the lawyer fails to take reasonable measures to assure that a 
person obtaining the law-related services knows that the services are not legal 
services and that the protections of the client-lawyer relationship do not exist. 

(b) The term “law-related services” denotes services that might reasonably 
be performed in conjunction with and in substance are related to the provision 
of legal services, and that are not prohibited as unauthorized practice of law 
when provided by a nonlawyer. 
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Comment. [1] When a lawyer performs law- 
related services or controls an organization 
that does so, there exists the potential for 
ethical problems. Principal among these is the 
possibility that the person for whom the law- 
related services are performed fails to under- 
stand that the services may not carry with 
them the protections normally afforded as part 
of the client-lawyer relationship. The recipient 
of the law-related services may expect, for ex- 
ample, that the protection of client confidences, 
prohibitions against representation of persons 
with conflicting interests, and obligations of a 
lawyer to maintain professional independence 
_ apply to the provision of law-related services 
when that may not be the case. 

[2] RPC 5.7 applies to the provision of law- 
related services by a lawyer even when the 
lawyer does not provide any legal services to 
the person for whom the law-related services 
are performed and whether the law-related 
services are performed through a law firm or a 
separate entity. The Rule identifies the circum- 
stances in which all of the Rules of Professional 
Conduct apply to the provision of law-related 
services. Even when those circumstances do not 
exist, however, the conduct of a lawyer involved 
in the provision of law-related services is sub- 
ject to those Rules that apply generally to 
lawyer conduct, regardless of whether the con- 
duct involves the provision of legal services. 
See, e.g., RPC 8.4. 

[3] When law-related services are provided 
by a lawyer under circumstances that are not 
distinct from the lawyer’s provision of legal 
services to clients, the lawyer in providing the 
law-related services must adhere to the re- 
quirements of the Rules of Professional Con- 
duct as provided in paragraph (a)(1). Even 
when the law-related and legal services are 
provided in circumstances that are distinct 
from each other, for example, through separate 
entities or different support staff within the law 
firm, the Rules of Professional Conduct apply to 
the lawyer as provided in paragraph (a)(2), 
unless the lawyer takes reasonable measures to 
assure that the recipient of the law-related 
services knows that the services are not legal 
services and that the protections of the client- 
lawyer relationship do not apply. 

[4] Law-related services also may be pro- 
vided through an entity that is distinct from 
that through which the lawyer provides legal 
services. If the lawyer individually or with 
others has control of such an entity’s opera- 
tions, the Rule requires the lawyer to take 
reasonable measures to assure that each per- 
son using the services of the entity knows that 
the services provided by the entity are not legal 
services and that the Rules of Professional 
Conduct that relate to the client-lawyer rela- 
tionship do not apply. A lawyer’s control of an 
entity extends to the ability to direct its opera- 
tion. Whether a lawyer has such control will 
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depend upon the circumstances of the particu- 
lar case. 

[5] When a client-lawyer relationship exists 
with a person who is referred by a lawyer to a 
separate law-related service entity controlled 
by the lawyer, individually or with others, the 
lawyer must comply with RPC 1.8(a). 

[6] In taking the reasonable measures re- 
ferred to in paragraph (a)(2) to assure that a 
person using law-related services understands 
the practical effect or significance of the inap- 
plicability of the Rules of Professional Conduct, 
the lawyer should communicate to the person 
receiving the law-related services, in a manner 
sufficient to assure that the person under- 
stands the significance of the fact, that the 
relationship of the person to the business entity 
will not be a client-lawyer relationship. The 
communication should be made before entering 
into an agreement for provision of or providing 
law-related services, and preferably should be 
in writing. 

[7] The burden is upon the lawyer to show 
that the lawyer has taken reasonable measures 
under the circumstances to communicate the 
desired understanding. For instance, a sophis- 
ticated user of law-related services, such as a 
publicly held corporation, may require a lesser 
explanation than someone unaccustomed to 
making distinctions between legal services and 
law-related services, such as an individual 
seeking tax advice from a lawyer-accountant or 
investigative services in connection with a 
lawsuit. 

[8] Regardless of the sophistication of poten- 
tial recipients of law-related services, a lawyer 
should take special care to keep separate the 
provision of law-related and legal services in 
order to minimize the risk that the recipient 
will assume that the law-related services are 
legal services. The risk of such confusion is 
especially acute when the lawyer renders both 
types of services with respect to the same 
matter. Under some circumstances the legal 
and law-related services may be so closely en- 
twined that they cannot be distinguished from 
each other, and the requirement of disclosure 
and consultation imposed by paragraph (a)(2) 
of the Rule cannot be met. In such a case a 
lawyer will be responsible for assuring that 
both the lawyer’s conduct and, to the extent 
required by RPC 5.3, that of nonlawyer employ- 
ees in the distinct entity that the lawyer con- 
trols comply in all respects with the Rules of 
Professional Conduct. 

[9] A broad range of economic and other 
interests of clients may be served by lawyers’ 
engaging in the delivery of law-related services. 
Examples of law-related services include pro- 
viding title insurance, financial planning, ac- 
counting, trust'services, real estate counseling, 
legislative lobbying, economic analysis, social 
work, psychological counseling, tax prepara- 
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tion, and patent, medical, or environmental 
consulting. 

[10] When a lawyer is obliged to accord the 
recipients of such services the protections of 
those Rules that apply to the client-lawyer 
relationship, the lawyer must take special care 
to heed the proscriptions of the Rules address- 
ing conflicts of interest (RPCs 1.7 through 1.11, 
especially RPCs 1.7(a)(2) and 1.8(a), (b) and (f)), 
and to scrupulously adhere to the requirements 
of RPC 1.6 relating to disclosure of confidential 
information. The promotion of the law-related 
services must also in all respects comply with 
RPCs 7.1 and 7.3, dealing with advertising and 
solicitation. In that regard, lawyers should take 
special care to identify the obligations that may 
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be imposed as a result of a jurisdiction’s deci- 
sional law. 

[11] When the full protections of all of the 
Rules of Professional Conduct do not apply to 
the provision of law-related services, principles 
of law external to the Rules, for example, the 
law of principal and agent, govern the legal 
duties owed to those receiving the services. 
Those other legal principles may establish a 
different degree of protection for the recipient 
with respect to confidentiality of information, 
conflicts of interest, and permissible business 
relationships with clients. See also RPC 8.4 
(Misconduct). 

(Amended by order filed and effective Novem- 
ber 15, 2022.) 


CHAPTER 7 


INFORMATION ABOUT LEGAL SERVICES 


Rule 7.1. Communication Concerning a Lawyer’s Services. (a) A 
lawyer shall not make a false or misleading communication about the lawyer 
or the lawyer’s services. A communication is false or misleading if it contains 
a material misrepresentation of fact or law, or omits a fact necessary to make 
the statement considered as a whole not materially misleading. 

(b) Subject to the requirements of paragraph (a) above and RPCs 7.3 and 
7.6, a lawyer may advertise services through written, recorded, or electronic 
communications, including public media. Any communication made under this 
Rule shall include the name and contact information of at least one lawyer or 
law firm responsible for its content. 

(c) Acopy or recording of each advertisement shall be retained by the lawyer 
for two years after its last dissemination along with a record of when and 
where the advertisement appeared. [Amended by order filed March 6, 2017, 
effective upon filing; amended by order filed September 1, 2021, effective upon 


filing. |] 


Comment. [1] This Rule governs all com- 
munications about a lawyer’s services. What- 
ever means are used to make known a lawyer’s 
services, statements about them must be 
truthful. 

[2] Truthful statements that are misleading 
are also prohibited by this Rule. A truthful 
statement is misleading if it omits a fact nec- 
essary to make the lawyer’s communication 
considered as a whole not materially mislead- 
ing. A truthful statement is also misleading if 
there is a substantial likelihood that it will lead 
a reasonable person to formulate a specific 
conclusion about the lawyer or the lawyer’s 
services for which there is no reasonable fac- 
tual foundation. 

[3] An advertisement that truthfully reports 
a lawyer’s achievements on behalf of clients or 
former clients may be misleading if presented 
so as to lead a reasonable person to form an 
unjustified expectation that the same results 


could be obtained for other clients in similar 
matters without reference to the specific fac- 
tual and legal circumstances of each client’s 
case. Similarly, an unsubstantiated comparison 
of the lawyer’s services or fees with the services 
or fees of other lawyers may be misleading if 
presented with such specificity as would lead a 
reasonable person to conclude that the com- 
parison can be substantiated. The inclusion of 
an appropriate disclaimer or qualifying lan- 
guage may preclude a finding that a statement 
is likely to create unjustified expectations or 
otherwise mislead the public. 

[4] It is professional misconduct for a lawyer 
to engage in conduct involving dishonesty, 
fraud, deceit, or misrepresentation. RPC 8.4(c). 
See also RPC 8.4(e) for the prohibition against 
stating or implying an ability to influence im- 
properly a government agency or official or to 
achieve results by means that violate the Rules 
of Professional Conduct or other law. 


281 


[5] To assist the public in learning about and 
obtaining legal services, lawyers should be al- 
lowed to make known their services not only 
through reputation but also through organized 
information campaigns in the form of advertis- 
ing. Advertising involves an active quest for 
clients, contrary to the tradition that a lawyer 
should not seek clientele. However, the public’s 
need to know about legal services can be ful- 
filled in part through advertising. This need is 
particularly acute in the case of persons of 
moderate means who have not made extensive 
use of legal services. The interest in expanding 
public information about legal services ought to 
prevail over considerations of tradition. Never- 
theless, advertising by lawyers entails the risks 
of practices that are misleading’ or 
overreaching. 

[6] This Rule permits public dissemination 
of information concerning a lawyer’s name or 
firm name, address, email address, website, 
and telephone number; the kinds of services the 
lawyer will undertake; the basis on which the 
lawyer’s fees are determined, including prices 
for specific services and payment and credit 
arrangements; a lawyer’s foreign language 
ability; names of references and, with their 
consent, names of clients regularly repre- 
sented; and other information that might invite 
the attention of those seeking legal assistance. 

[7] Questions of effectiveness and taste in 
advertising are matters of speculation and sub- 
jective judgment. Some jurisdictions have had 
extensive prohibitions against television and 
other forms of advertising, against advertising 
going beyond specified facts about a lawyer, or 
against “undignified” advertising. Television, 
the Internet, and other forms of electronic com- 
munication are now among the most powerful 
media for getting information to the public, 


particularly persons of low and moderate in- 


come; prohibiting television, Internet, and 
other forms of electronic advertising, therefore, 
would impede the flow of information about 
legal services to many sectors of the public. 
Limiting the information that may be adver- 
tised has a similar effect and assumes that the 
bar can accurately forecast the kind of informa- 
tion that the public would regard as relevant. 

[8] A lawyer may advertise the fact that a 
subjective characterization or description has 
been conferred upon him or her by an organi- 
zation as long as the organization has made 
inquiry into the lawyer’s fitness and does not 
issue or confer such designations indiscrimi- 
nately or for a price. 

Area of Expertise/Specialization. 

[9] This Rule permits a lawyer to indicate 
areas of practice in communications about the 
lawyer’s services. If a lawyer practices only in 
certain fields or will not accept matters except 
in a specified field or fields, the lawyer is 
permitted to so indicate. However, a lawyer 
may not communicate that the lawyer is a 
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“specialist,” practices a “specialty,” “specializes 
in” a particular field, or that the lawyer has 
been recognized or certified as a specialist in a 
particular field of law unless the communica- 
tion is regarding patent matters or admiralty 
law or in accordance with paragraph [10] of this 
Comment. Recognition of specialization in pat- 
ent matters is a matter of long-established 
policy of the Patent and Trademark Office. The 
designation of admiralty practice also has a 
long historical tradition associated with mari- 
time commerce and the federal courts. 

[10] A lawyer is permitted to communicate 
that the lawyer is a specialist or has been 
certified or recognized as a specialist when the 
lawyer has been so certified or recognized by an 
organization accredited by the American Bar 
Association’s House of Delegates. However, be- 
fore a lawyer may communicate that the lawyer 
is a specialist, the lawyer must first register the 
specialty certification with the Tennessee Com- 
mission on Continuing Legal Education in ac- 
cordance with Tennessee Supreme Court Rule 
21. A lawyer shall not state or imply that the 
lawyer has received any certification of spe- 
cialty from the Tennessee Commission on Con- 
tinuing Legal Education. 

Firm Names. [11] A firm may be designated 
by the names of all or some of its members, by 
the names of deceased or retired members 
where there has been a continuing succession 
in the firm’s identity, or by a trade name such as 
the “ABC Legal Clinic.” A lawyer or law firm 
also may be designated by a distinctive website 
address or comparable professional designa- 
tion. Although the United States Supreme 
Court has held that legislation may prohibit 
the use of trade names in professional practice, 
use of such names in law practice is acceptable 
so long as it is not misleading. If a private firm 
uses a trade name that includes a geographical 
name such as “Springfield Legal Clinic,” an 
express disclaimer that it is not a public legal 
aid agency may be required to avoid a mislead- 
ing implication. It may be observed that any 
firm name including the name of a deceased or 
retired partner is, strictly speaking, a trade 
name. The use of such names to designate law 
firms has proven a useful means of identifica- 
tion. However, it is misleading to use the name 
of a lawyer not associated with the firm or a 
predecessor of the firm, or the name of a 
nonlawyer. 

[12] Itis not necessary to change a law firm’s 
name or letterhead when a member of the firm 
interrupts his or her practice to serve, for 
example, as an elected member of the Tennes- 
see General Assembly, so long as the lawyer 
reasonably expects to resume active and regu- 
lar practice with the firm at the end of the 
legislative session. Such a hiatus from practice 
is not for a substantial period of time. If, 
however, a lawyer were to curtail his or her 
practice and enter public service for a longer or 
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indefinite period of time, the lawyer’s firm 
would have to alter its name and letterhead. 

[13] Lawyers sharing office facilities, but 
who are not in fact associated with each other 
in a law firm, may not denominate themselves 
as, for example, “Smith and Jones,” for that 
title suggests that they are practicing law to- 
gether in a firm. 

Record of Advertising. [14] Paragraph (c) 
requires that a lawyer retain a copy or record- 
ing of any advertisement for two years after its 
last dissemination, along with a record of when 
and where the advertisement appeared. If ad- 
vertisements that are similar in all material 
respects are published or displayed more than 
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once or distributed to more than one person, the 
lawyer may comply with this requirement by 
retaining a single copy of the advertisement for 
two years after the last of the materially simi- 
lar advertisements are disseminated. A lawyer 
may comply with the requirement of paragraph 
(c) by complying with guidelines that may be 
adopted by the Board of Professional Responsi- 
bility concerning certain types of advertise- 
ments, including websites, email, or other elec- 
tronic forms of communication or of changes to 
such communications. , 

(Amended by order filed and effective Novem- 
ber 15, 2022.) 


Rule 7.3. Solicitation of Clients. 

Solicitation. 

(a) A solicitation is a targeted communication initiated by or on behalf of a 
lawyer that: is directed to a specific person and that offers to provide, or 
reasonably can be understood as offering to provide, legal services for a 
particular matter. 

(b) A lawyer shall not solicit by live person-to-person contact, or permit 
employees or agents of the lawyer to solicit by live person-to-person contact on 
the lawyer’s behalf, professional employment from a potential client when a 
significant motive for doing so is the lawyer’s pecuniary gain, unless the person 
contacted: 

(1) is a lawyer; 

(2) is a person who routinely uses for business purposes the type of legal 
services offered by the lawyer; | 

(3) is pursuant to a court-ordered class action notification; or 

(4) has a family, close personal, or prior professional relationship with the 
lawyer. 

Written Solicitation. 

(c) Every written, recorded, or electronic solicitation by or on behalf of a 
lawyer seeking professional employment from anyone known to be in need of 
legal services in a particular matter shall include the words “Advertising 
Material” on the outside envelope, if any, and at the beginning and ending of 
any recorded or electronic communication, unless the recipient of the commu- 
nication is a person specified in paragraphs (b)(1)-(4). The subject matter of the 
proposed representation shall not be disclosed on the outside of the envelope 
(or self-mailing brochure) in which the communication is delivered. Unless the 
contents thereof include a solicitation of employment, a lawyer need not 
include the words “Advertising Material” when sending announcement of 
associations or affiliations, newsletters, brochures, and other similar commu- 
nications. 
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Limitation on Solicitation. 

(d) A lawyer shall not solicit professional employment from any person if: 

(1) the target of the solicitation has made known to the lawyer a desire not 
to be solicited by the lawyer; or 

(2) the solicitation involves coercion, duress, fraud, harassment, intimi- 
dation, overreaching, or undue influence; or 

(3) a significant motive for the solicitation is the lawyer’s pecuniary gain 
and the communication concerns an action for personal injury, divorce or legal 
separation, worker’s compensation, wrongful death, or otherwise relates to an 
accident, filing of divorce or legal separation, or disaster involving the person 
to whom the communication is addressed or a member of that person’s family, 
unless the accident, filing of divorce or legal separation, or disaster occurred 
more than thirty (30) days prior to the mailing or transmission of the 
communication or the lawyer has a family, close personal, or prior professional 
relationship with the person solicited. 

Record Retention. 

(e) A copy of each written, audio, video, or electronically transmitted 
communication sent to a specific recipient under this Rule shall be retained by 
the lawyer for two years after its last dissemination along with a record of 
when, and to whom, it was sent. 

Paying Others to Recommend a Lawyer. 

(f) A lawyer shall not compensate, give, or promise ona of value to a 
person who is not an employee or lawyer in the same law firm for the purpose 
of recommending or securing the services of the lawyer or the lawyer’s law 
firm, except that a lawyer may: 

(1) pay the reasonable cost of advertisements and other communications 
permitted by RPC 7.1, including online group advertising; 

(2) pay the usual charges of a intermediary organization as permitted by 
RPC 7.6;. 

(3) pay for a law practice in accordance with RPC 1.17; 

(4) pay a sponsorship fee or a contribution to a charitable or other 
non-profit organization in return for which the lawyer will be given publicity as 
a lawyer; and 

(5) refer clients to another lawyer or a nonlawyer professional pursuant to 
an agreement not otherwise prohibited under these Rules that provides for the 
other person to refer clients or customers to the lawyer; if: 

(i) the reciprocal referral agreement is not exclusive; and 

(ii) the client is informed of the existence and nature of the agreement. 
[Amended by order filed February 12, 2015, effective May 1, 2015; and 
amended by order filed March 6, 2017, effective upon filing; amended by order 
filed September 1, 2021, effective upon filing; amended by order filed and 
effective November 15, 2022.] 
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CHAPTER 8 


MAINTAINING THE INTEGRITY OF THE PROFESSION 


Rule 8.1. Bar Admission and Disciplinary Matters. 


NOTES TO DECISIONS 


1. Appropriate Sanction. 

Three-year suspension of an attorney, with 
one year served as active suspension and re- 
mainder served on probation, was appropriate 
because the attorney disregarded multiple ethi- 
cal obligations in the representation of several 
clients over a period of years, refused to ac- 
knowledge the wrongful nature of much of the 


Rule 8.4. Misconduct. 


misconduct and in several instances attempted 
to justify or mitigate the misconduct, and ex- 
hibited a pattern of disregarding or neglecting 
court orders in the disciplinary proceeding and 
in the representation of the clients. In re Crab- 
tree, — S.W.3d —, 2022 Tenn. LEXIS 419 
(Tenn. Nov. 22, 2022). 


NOTES TO DECISIONS 


6. Suspension. 

Three-year suspension of an attorney, with 
one year served as active suspension and re- 
mainder served on probation, was appropriate 
because the attorney disregarded multiple ethi- 
cal obligations in the representation of several 
clients over a period of years, refused to ac- 
knowledge the wrongful nature of much of the 


misconduct and in several instances attempted 
to justify or mitigate the misconduct, and ex- 
hibited a pattern of disregarding or neglecting 
court orders in the disciplinary proceeding and 
in the representation of the clients. In re Crab- 
tree, — S.W.3d —, 2022 Tenn. LEXIS 419 
(Tenn. Nov. 22, 2022). 


Rule 9. Disciplinary enforcement. 


Section 12. Types of Discipline 


12.2. Suspension. 


NOTES TO DECISIONS 


1. Suspension Proper. 

Three-year suspension of an attorney, with 
one year served as active suspension and re- 
mainder served on probation, was appropriate 
because the attorney disregarded multiple ethi- 
cal obligations in the representation of several 
clients over a period of years, refused to ac- 
knowledge the wrongful nature of much of the 


misconduct and in several instances attempted 
to justify or mitigate the misconduct, and ex- 
hibited a pattern of disregarding or neglecting 
court orders in the disciplinary proceeding and 
in the representation of the clients. In re Crab- 
tree, — S.W3d —, 2022 Tenn. LEXIS 419 
(Tenn. Nov. 22, 2022). 


Section 15. Initiation, Investigation, and Hearing 


15.4. 


NOTES TO DECISIONS 


1. Sanctions. 

Three-year suspension of an attorney, with 
one year served as active suspension and re- 
mainder served on probation, was appropriate 
because the attorney disregarded multiple ethi- 
cal obligations in the representation of several 


clients over a period of years, refused to ac- 
knowledge the wrongful nature of much of the 
misconduct and in several instances attempted 
to justify or mitigate the misconduct, and ex- 
hibited a pattern of disregarding or neglecting 
court orders in the disciplinary proceeding and 
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in the representation of the clients. In re Crab- 
tree, — S.W.3d —, 2022 Tenn. LEXIS 419 
(Tenn. Nov. 22, 2022). 


RULES OF THE SUPREME COURT 


Rule 10B 


Rule 10. Code of Judicial Conduct. 


CANON 2. A JUDGE SHALL PERFORM THE DUTIES OF JUDICIAL 


OFFICE 
DILIGENTLY. 


Rule 2.11 Disqualification. 


IMPARTIALLY, 


COMPETENTLY, AND 


NOTES TO DECISIONS 


5. Recusal Denied. 

Trial court did not err in denying the city’s 
motion to recuse because none of the cited 
litigation history involving the judge as a pri- 
vate attorney established her participation in 
the “matter in controversy;” the city did not 
appear to maintain that the judge had any type 
of intrinsic absolute bias against the city, or the 


objective appearance of such; and, just because 
serious allegations might have previously been 
pursued against the city, it was not clear how 
that, in and of itself, should foreclose the 
judge’s present judicial oversight. Balmoral 
Shopping Ctr., LLC v. City of Memphis, — 
S.W.3d —, 2022 Tenn. App. LEXIS 445 (Tenn. 
Ct. App. Nov. 18, 2022). 


Rule 10B. Disqualification or Recusal of a Judge; Filing and Dispo- 


sition of Motions and Appeal 


Section 1. Motion Seeking Disqualification or Recusal of Trial 


Judge of Court of Record. 
1.01. 


NOTES TO DECISIONS 


3. Recusal Properly Denied. 

Appellant was not entitled to recusal of judge 
because appellant waited more than a year 
from the alleged conduct to raise her recusal 
motion and she failed to produce evidence that 
would prompt a reasonable, disinterested per- 
son to believe that the judge’s impartiality 
might reasonably be questioned. Green v. 
Green, — S.W.3d —, 2022 Tenn. App. LEXIS 
462 (Tenn. Ct. App. Dec. 1, 2022). 

Appellate court found that a husband failed 
to meet his burden of showing a chancellor 
should recuse. The appellate court believed a 
reasonable person would conclude that the 
chancellor’s comments after the husband failed 
a court-ordered drug test represented a desire 
to help the husband deal with his history of 


drug abuse instead of a desire to incarcerate or 
otherwise punish him. Austermiller v. Auster- 
miller, — S.W.38d —, 2022 Tenn. App. LEXIS 
468 (Tenn. Ct. App. Dec. 5, 2022). 

Trial court did not err when it denied appel- 
lant’s motion for recusal because appellant had 
not provided any evidence to support a finding 
that the trial court showed prejudice of a per- 
sonal character as there was no indication that 
the trial judge was aware of appellant’s lawsuit 
at the time he rendered judgment in the case 
because it appeared that appellant did not 
serve process on the trial judge during the 
underlying litigation. Haddix v. Stinson, — 
S.W.3d —, 2023 Tenn. App. LEXIS 16 (Tenn. Ct. 
App. Jan. 13, 2023). 


Rule 11 
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Section 2. Appeal From Trial Court’s Denial of Disqualification or 


Recusal Motion. 
2.05. 


NOTES TO DECISIONS 


1. Summary Action. 

Appellant. failed to file her petition for recu- 
sal appeal within the specified time limit pur- 
suant to this section and because the appellant 
failed to file her petition for an accelerated 
interlocutory appeal within 21 days of the date 


of entry of the order denying recusal, the appel- 
late court lacked jurisdiction to consider the 
petition and dismissed the appeal as untimely. 
N.H. v. Shelby Cnty. Schs., — S.W.3d —, 2023 
Tenn. App. LEXIS 15 (Tenn. Ct. App. Jan. 11, 
2023). 


Rule 11. Supervision of the Judicial System. 

III. Procedure for designation of presiding judges; assignment of 
cases; cases under advisement. — The following procedures are instituted 
in the thirty-one (31) judicial districts of this state. 

a. Presiding judge. 

In each judicial district all judges will select one feat their number to serve 
as presiding judge beginning September 1 of each year. In August of each year, 
the judges within each district shall assemble at the call of the presiding judge 
and select a successor to such presiding judge who shall serve until September 
1 of the next succeeding year. A presiding judge shall be eligible to succeed him 
or herself. If upon any selection date the judges in any district fail to choose or 
are unable to agree upon the selection of a presiding judge, the Chief Justice 
of the Supreme Court shall designate one of their number to serve. 

b. Presiding Judge Pro Tempore. 

Each judicial district shall select one from their number to serve as presiding 
judge pro tempore beginning September 1 of each year. The presiding judge pro 
tempore will be selected in the same manner as the presiding judge. The 
presiding judge pro tempore’s primary responsibility will be to effect inter- 
change when the presiding judge recuses himself or herself from a case. 

c. Assignment of cases. 

Cases shall be assigned by, or under the supervision of the presiding judge, 
and all judges will hear and determine cases without regard to their nature or 
the category of cases normally heard, and determined by any particular judge. 
The major objective of presiding judges should be to achieve an equitable 
distribution of the workload and an equal sharing of the bench and chamber 
time necessary to dispose of the total case load within acceptable time limits. 

d. Cases under advisement. 

No case may be held under advisement in excess of sixty days and no motion, 
or other decision of the trial judge that delays the date of trial or final 
disposition in the trial court, shall be held under advisement for more than 
thirty days, absent the most compelling of reasons. (See Tenn. Code Ann. 
§ 20-9-506) AMOTION TO RENDER DECISION setting out the facts said to 
constitute a failure to comply with this rule may be filed with the presiding 

judge and the circuit justice, or either of them. 

e. It shall be the duty of the presiding judge to: 

(1) Reduce docket delays and hold congestion to a minimum; 
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(2) Seek and maintain an equitable distribution of the workload and an 
equal sharing of the bench and chambers time necessary to dispose of the 
business of the district; 

(3) Promote the orderly and efficient administration of justice within the 
district; 

(4) Take immediate and affirmative action to correct or alleviate any 
caseload imbalance, or any condition adversely affecting the administration of 
justice within the district; and 

(5) To effectuate the above duties, the presiding judge may assign cases to 
judges and chancellors within the district. In assigning cases, the presiding 
judge shall, whenever possible and not detrimental to the orderly and efficient 
administration of justice, give due regard to the court upon which the judge or 
chancellor serves, the judge’s or chancellor’s particular background, experience 
and preference and economy of judicial travel time. 

f. If a presiding judge finds that he/she is unable to correct a caseload 
imbalance or reduce docket delays utilizing the available judges within the 
district, it shall be the affirmative duty of such presiding judge to contact the 
circuit justice for that judicial district. (See Tenn. Code Ann. § 16-2-509). 

[As amended by order filed and effective November 1, 2018; amended by order 
filed and effective February 1, 2023.] 


Rule 13. Appointment, Qualifications, and Compensation of Coun- 
sel for Indigent Defendants. 


Section 5. Experts, investigators, and other support services. 
NOTES TO DECISIONS 


1. No Particularized Need. establish particularized need, due to the inad- 

Trial court did not err in denying defendant’s equacies of the appellate record and in defen- 
motion for funds to retain a mental health dant’s brief. State v. Barnett, —S.W.3d —, 2022 
expert to conduct an independent forensic Tenn. Crim. App. LEXIS 544 (Tenn. Crim. App. 
evaluation, which held that defendant failed to Dec. 20, 2022). 


Rule 21. Rule for Mandatory Continuing Legal Education. 


Sec. 4. Continuing Legal Education Credits. 

4.07. The Commission may, in its discretion, award three (3) hours of EP 
credit annually for service on the Board of Professional Responsibility or any 
of its hearing committees. [As amended by order filed December 10, 1998; by 
order filed April 3, 2009; by order filed April 30, 2012, effective January 1, 2012, 
nunc pro tunc; and by order filed January 11, 2013, effective from July 1, 2013, 
through December 31, 2014; as amended by order filed July 1, 2014, effective 
July 1, 2014; and amended by order filed December 16, 2014, effective January 
1, 2015; amended by order filed and effective April 25, 2019; amended by order 
filed and effective November 7, 2022.] 

4.08. The Commission may, in its discretion, award:(a) Up to one- 
half of the annual requirement (six (6) General credits and one and one-half 
(1.5) EP credits) to attorneys for participation as members of governmental 
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commissions, committees, or other governmental bodies, at either the state or. 
national level, involved in formal sessions for review of proposed legislation, 
rules, or regulations. 

(b) Up to one-half of the annual requirement (six (6) General credits and one 
and one-half (1.5) EP credits) for published writings concerning substantive 
law, the practice of law, or the ethical and professional responsibilities of 
attorneys if the writing is published in approved publications intended 
primarily for attorneys. Credit shall be awarded in the amount of one (1) hour 
for every 1,000 words, not including footnotes, endnotes, or citations of 
authority. Credit shall not be awarded to a named author when the actual 
principal author was another person acting under the direction or supervision 
of the named author. In requesting credit under this subsection, the attorney 
shall provide the Commission with an affidavit stating the facts of authorship. 

(c) An annual maximum of three (3) EP credits earned at the rate of one 
hour of credit for every five billable hours of pro bono legal representation 
provided through court appointment, an organized bar association program, or 
an approved legal assistance organization, or of pro bono mediation services as 
required by Tennessee Supreme Court Rule 31 or the Federal Court Mediation 
Programs established by the United States District Courts in Tennessee. 
Credits awarded pursuant to this paragraph shall be exempt from the per-hour 
fee imposed by Section 8 of this Rule. 

An “approved legal assistance organization” for the purposes of this section 
is an organization or professional association that (1) provides pro bono legal 
services and (2) is approved by this Court. An organization which receives 
funding from the Legal Services Corporation is presumptively approved under 
this section. Organizations or groups which do not provide legal assistance as 
their primary service or business but wish to develop an initiative or project 
designed specifically to provide pro bono legal services may apply to be 
approved by this Court under this section. Any organization seeking approval 
under this section must file a petition with the clerk of this Court. The 
Application for Tennessee Supreme Court Approval of Legal Assistance Orga- 
nization form can be found on the CLE website — www.cletn.com. 

(d) An attorney who provides indigent defense representation at a reduced 
hourly rate may receive EP credit for the uncompensated portion of the 
representation based upon the Commission’s formula as set out in the Request 
for Earned Indigent Defense Credit form. A maximum of three (3) hours of 
credit may be earned in any compliance year. Indigent Defense credit hours 
earned in a compliance year in excess of the three (3) credit annual maximum 
may be carried forward for credit in the succeeding compliance year, but only 
for the succeeding compliance year and only up to three (3) credit hours. 
Credits awarded pursuant to this paragraph shall be exempt from the per-hour 
fee imposed by Section 8 of this Rule. The form Request for Earned Indigent 
Defense Credit can be found on the CLE website — www.cletn.com. 

(e) An attorney may receive a combined maximum of three (3) credits of pro 
bono and/or indigent defense credit in any compliance year. 

(f) One (1) year of CLE credit may be awarded for completion of a bar review 
course. An attorney shall not receive bar review credit and bar exam credit in 
the same compliance year. Online bar review courses that do not satisfy the 
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Distance Learning format criteria will not be approved for CLE credit. [Added 
by order entered December 30, 1999, effective January 7, 2000; as amended by 
order filed March 4, 2008; and amended by order filed December 16, 2014, 
effective January 1, 2015; amended by order filed and effective April 25, 2019; 
amended by order filed and effective November 7, 2022.] 


Sec. 5. Continuing Legal Education Providers. 
5.01. The following standards will govern the approval by the Commission 
of continuing legal education activities: 

(a) The activity must have significant intellectual or practical content and 
its primary objective must be to enhance the participant’s professional 
competence as an attorney. 

(b) The activity must deal primarily with matters related to substantive 
law, the practice of law, professional responsibility or ethical obligations of 
attorneys. | 

(c) The activity must be offered by a provider having substantial recent 
experience in offering continuing legal education or demonstrated ability to 
organize and effectively present continuing legal education. Demonstrated 
ability arises partly from the extent to which individuals with legal training 
or educational experience are involved in the planning, instruction, and 
supervision of the activity. 

(d) The activity itself must be conducted by an individual or group 
qualified by practical or academic legal experience. The program, including 
the named advertised instructors, must be conducted substantially as 
planned, subject to emergency withdrawals and alterations. 

(e) Textual materials should be made available in written or electronic 
form to all participants at or before the time the course is presented, unless 
the absence of such materials is recognized as reasonable. 

(f) The activity must be conducted in a format approved by the Commis- 
sion including, but not limited to, online and web-based programs. 

(g) Twelve (12) activities delivered via in-person format are eligible for 
CLE credit. The twelve (12) activities are: 

(1) Traditional in-classroom courses. 
A maximum of twelve (12) General credits and three (3) EP credits may be 
applied to any compliance year. See Section 3.01(c) of this Rule; 

(2) Teaching at an approved CLE activity. 

A maximum of twelve (12) General credits and three (3) EP credits may be 

applied to any compliance year. See section 4.03(a) of this Rule (includes 

video re-play with a qualified commentator); see Regulation 3A for 
commentator requirements; 

(3) Teaching at an approved educational institution. 
A maximum of twelve (12) General credits and three (3) EP credits may be 
applied to any compliance year. See section 4.03(b) of this Rule; 

(4) Pro Bono representation. 
A maximum of three (3) EP credits may be applied to any compliance year. 
See section 4.08(c) of this Rule; 

(5) Indigent Defense representation (uncompensated portion only). 
A maximum of three (3) EP credits may be applied to any compliance year. 
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See section 4.08(d) of this Rule; 
(6) Published Writing. 

A maximum of six (6) General and one and one-half (1.5) EP credits may 

be applied to any compliance year. See section 4.08(b) of this Rule; 

(7) Formal enrollment and education of a postgraduate nature . credit 
or audit at an approved educational institution. 

Credit is earned hour for hour. See section 4.04 of this Rule. A maximum 

of twelve (12) General credits and three (3) EP credits may be applied to 

any compliance year; 
(8) Service as a Bar Examiner. 

A maximum of twelve (12) General credits and three (3) EP psn: may be 

applied to any compliance year. See section 4.05 of this Rule; 

(9) Service on the Board of Professional Responsibility or one oh its 
hearing committees. 

Credit is limited to three (3) EP credits in any compliance year. See section 

4.07 of this Rule; 

(10) Participation as a member of governmental commissions, commit- 
tees, or other governmental bodies. 

A maximum of six (6) General and one and one-half (1.5) EP credits may 

be applied to any compliance year. See section 4.08(a) of this Rule; 

(11) Completion of Bar Review course. 

A maximum of twelve (12) General credits and three (3) EP credits may be 

applied to any compliance year. See section 4.06 of this Rule; and 

' (12) Successful completion of a bar examination, specialist certification 

program, and/or examination for admission to practice before the United 

States Patent and Trademark Office. A maximum of twelve (12) General 

credits and three (3) EP credits may be applied to any compliance year. 

Bar review course credit and bar exam credit cannot both be claimed in the 

same compliance year. See section 4.08(f). | 

(h) Two (2) categories of activities delivered via distance learning format 
are eligible for Distance Learning CLE credit. All activities must provide 
some from of interactive component and a completion certificate from the 
sponsor. Those two (2) categories are: 

(1) Streamed live sessions delivered in real time through a webinar, 
conference call, or some other format accessed via a remote device; and 
(2) Pre-recorded, online digital audio or video presentations. 

(i) No activity consisting solely of the viewing or hearing of pre- -recorded 
material will be awarded credit. The following types of courses and online 
formats are not eligible for CLE credit: YouTube videos, self-study courses, 
pre-recorded courses without interactivity, courses delivered as on-demand 
without interactivity, and courses delivered through an electronic device 
without interactivity. 

(j) Activities that cross academic lines, such as accounting-tax seminars, 
may be considered for approval. [As amended by order entered December 30, 

1999, effective January 7, 2000; and amended by order filed December 16, 
2014, effective January 1, 2015; amended by order filed and effective April 25, 
2019; amended by order filed and effective November 7, 2022.] 
5.05. (a) Any provider desiring to advertise Commission approval of a 
course, program, or other activity shall submit an application for such 
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permission and supporting documentation electronically or on the application 
for accreditation at least forty-five (45) days prior to the date on which the 
course or program is scheduled. Documentation shall include a statement of 
the provider’s intention to comply with the accreditation standards of this 
Rule, copies of programs and written materials distributed to participants at 
the two most recently produced programs, if available, or an outline of the 
proposed program and list of instructors if the provider has not produced 
previous programs, and such further information as the Commission shall 
request. The staff of the Commission will advise the provider whether the 
activity is approved or disapproved in writing by mail or by electronic means 
within thirty (30) days of the receipt of the completed application. 

(b) Providers denied approval of a program or activity may appeal such a 
decision by submitting a letter of appeal to the Executive Director within 
fifteen (15) days of the receipt of the notice of disapproval. Within thirty (30) 
days of the receipt of the appeal, the Executive Director shall make a new 
decision which shall be promptly delivered to the provider. Any adverse 
decision may be appealed to the full Commission for final decision. 

(c) Any provider may submit to the Commission an application for accredi- 
tation seeking approval of a program after the program is conducted. The form 
is available on the Becoming a Provider page on the Commission’s website — 
www.cletn.com. 

(d) An attorney licensed to practice in Tennessee who has attended an 
out-of-state CLE activity not approved in advance by the Commission may 
seek accreditation by submitting a request for credits, provider verification of 
attendance, detailed agenda, and speaker biographies after the program is 
conducted. All rules pertaining to course accreditation shall apply. See 
§§ 5.05(a) and 8.03. [Amended by order filed December 16, 2014, effective 
January 1, 2015; amended by order filed and effective April 25, 2019; amended 
by order filed and effective November 7, 2022.] 


Sec. 6. Annual Report. 

6.01. On or before February 28 of each year, the Commission shall prepare 
and send an Annual Report Statement to each attorney covered by this Rule 
requesting information concerning the attorney’s compliance with Section 3.01 
of this Rule in the preceding calendar year. The Annual Report Statement shall 
be sent via mail or electronic means to the attorney’s address as shown in the 
most recent registration statement filed by the attorney pursuant to Supreme 
Court Rule 9, Section 10.1, or to the attorney’s last known address as shown in 
the MCLE database. Service of the Annual Report Statement and any other 
notices required or provided for by this Rule upon any attorney may also be 
made by electronic means. All attorneys shall maintain a current e-mail 
address and provide updated information upon request from the Commission. 
Failure to receive the Annual Report does not alleviate the attorney’s obliga- 
tion to satisfy the requirements set forth in this Rule, including the require- 
ments of section 6.02. [As amended by order filed June 22, 1988; and by order 
filed March 21, 2002; and by order filed August 18, 2014, effective upon filing; 
and amended by order filed December 16, 2014, effective January 1, 2016; 
amended by order filed and effective April 25, 2019; amended by order filed and 
effective November 7, 2022.] 
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Sec. 8. Financing. 

8.03. Attorneys attending approved programs not accredited by the pro- 
vider, or other programs for which the sponsor does not report and pay the 
per-hour fee, shall be responsible for remitting their individual fees at the rate 
set under Section 8.02. This fee shall be paid at the time of, and along with, the 
report of such hours. All attendance shall be reported within one year of the 
date of completion of the course. Attendance submitted more than one year 
after the date of completion of the course will not be posted. [As amended by 
order filed September 21, 2010, effective October 1, 2010; and amended by 
order filed December 16, 2014, effective January 1, 2015; amended by order 
filed and effective April 25, 2019; amended by order filed and effective 
November 7, 2022.] 


Rule 25. Tennessee Lawyers’ Fund for Client Protection. 


Sec. 5. Board Meetings. 

5.01. The Board shall meet as frequently as necessary to carry out its duties, 
but no less than once per year. There shall be no personal appearances except 
upon request of the Board, pursuant to Tenn. Sup. Ct. R. 25, § 10.6, or written 
authorization of the Board Chair, pursuant to a written request submitted to 
the Board fourteen (14) days in advance of the Board Mega [As amended by 


order filed and effective November 17, 2022.] 


Rule 28. Tennessee Rules of Post-Conviction Procedure. 


Sec. 6. Procedure After Petition Filed 


NOTES TO DECISIONS 


1. No Egregious Violation. 

Post-conviction counsel was not ineffective 
because counsel complied with this rule’s pro- 
cedures after the filing of a post-conviction 
petition by filing two amended petitions, at- 
tempting to locate witnesses, guiding the peti- 
tioner’s testimony, examining trial counsel, and 
filing the required certification; any deficiency 
in not calling appellate counsel as a witness 
was not prejudicial, and no egregious circum- 
stances were shown. Johnson v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 601 
(Tenn. Crim. App. May 20, 2021). 

Defendant was not entitled to a second post- 


Sec. 8. Evidentiary Hearing 


conviction hearing because, although defen- 
dant’s post-conviction counsel failed to incorpo- 
rate defendant’s pro se petition into the 
amended petition or acknowledge the amended 
petition at the evidentiary hearing, all of defen- 
dant’s claims were heard at the evidentiary 
hearing, and the post-conviction court ruled on 
each claim. Thus, defendant received a full and 
fair hearing on defendant’s post-conviction pe- 
tition -with the assistance of post-conviction 
counsel. Ford v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 457 (Tenn. Crim. App. Oct. 
12, 2022). 


NOTES TO DECISIONS 


3. Denial of Relief. 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
defendant received ineffective assistance of 
counsel when trial counsel did not object to the 
state of Tennessee’s presenting rebuttal testi- 


mony or to the trial court’s jury instruction 
regarding the testimony because defendant 
failed to prove that counsel was deficient or 
that defendant suffered prejudice as defendant 
presented no evidence, through defendant’s 
own testimony or otherwise, that such failure 
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to object constituted ineffective assistance. 
Thomas v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 474 (Tenn. Crim. App. Nov. 
2, 2022). 

Because the amended petition failed to allege 
issues concerning appellate counsel and, upon 
being raised for the first time during the hear- 
ing, the petitioner failed to seek an additional 
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amendment or continuance after the objection 
by the State, the omitted issue had to be con- 
sidered waived by the appellate court; accord- 
ingly, the petitioner was not entitled to relief on 
this basis. Dodson v. State, — S.W.3d —, 2023 
Tenn. Crim. App. LEXIS 18 (Tenn. Crim. App. 
Jan. 17, 2023). 


Rule 31. Alternative Dispute Resolution — Mediation. 


Compiler’s Notes. In its order dated Febru- 
ary 8, 2023, the Supreme Court provided that: 
“On November 1, 2022, the Alternative Dispute 
Resolution Commission (““ADRC”) filed a peti- 
tion asking this Court to consider adopting an 
amendment to Rule 31(14)(g) to increase the 
number of course hours from twelve to sixteen 
for family mediators who wish to obtain the 
Specifically Trained in Domestic Violence Is- 


Court entered an order inviting the bench, the 
bar, and the public to submit written comments 
on the ADRC’s proposal and set a deadline of 
January 17, 2023. No comments were submit- 
ted. 

“Upon consideration of the ADRC’s petition, 
the Court hereby adopts the amendment to 
Rule 31(14)(g) as set out in the appendix to this 


sues designation. On November 18, 2022, this Rey Hesrodetiont, 2033, 


PROVISIONS REGARDING QUALIFICATIONS AND TRAINING OF 
RULE 31 MEDIATORS 

Section 14. Rule 31 Mediators. No person shall act as a Rule 31 
Mediator without first being listed by the ADRC. To be listed, an applicant 
must: 

(1) submit an application and pay application fees set by the ADRC; 

(2) comply with the qualification and training requirements set forth in this 
section. All training must have been approved by the ADRC as set forth in 
subsection (f) and must have been completed within the five years immediately 
preceding the application seeking Rule 31 Mediator listing. 

(3) certify in writing an intention to comply with the conditions and 
obligations imposed by Rule 31, including those requirements related to pro 
bono obligations; 

(4) submit two character references evidencing good character and suitabil- 
ity for the practice of mediation; 

(5) disclose convictions for any felony or for a misdemeanor involving 
violence. dishonesty or false statement if such conviction is ten years old or less 
as provided in Tennessee Rule of Evidence 609; 

(6) If the applicant’s profession requires licensing, the applicant shall also 
provide documentation that the applicant is in good standing or possesses a 
valid license with the Board or Agency charged with issuing licenses to practice 
in the applicant’s profession. Failure to pay board or agency dues when there 
is no intent by the applicant to practice in the licensed occupation or profession 
in the jurisdiction of licensure shall not constitute a lack of xc standing for 
purposes of Rule 31; 

(7) If the aivplicaltt has held a professional standing which requires licens- 
ing, the applicant shall also provide documentation of the applicant’s complete 
disciplinary history including closed and open grievances for each license the 
applicant has held. The applicant must not have a disciplinary history with the 
Board or Agency charged with issuing licenses to practice in any such 
profession that would demonstrate an unsuitability for the practice of media- 
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tion. If the applicant has been licensed at one time and is no longer licensed in 
his/her occupation or profession due to disciplinary reasons, the applicant will 
not be approved for listing and may reapply when his her license has been 
restored. ) 

(a) Rule 31 Mediators in General Civil Cases. 

(1) To be listed by the ADRC as a Rule 31 Mediator in general civil cases, one 
must also: | 

(i) meet one of the following education/work experience requirements: 

(A) have a graduate degree plus four years of full time work experience. 
Full time practical work experience shall be defined as 35 hours or more of 
work per week. 

(B) have a baccalaureate degree plus six years of full time work 
experience. Full time work experience shall be defined as 35 hours or more ~ 
of work per week. 

and j 
(ii) complete and provide proof of attendance of 40 hours of general 
mediation training which includes the curriculum components specified by the 
ADRC for Rule 31 Mediators in general civil cases. 
(b) Rule 31 Mediators in Family Cases. 
(1) To be listed as a Rule 31 Mediator in family cases, one must also: 
(i) meet one of the following education/work experience requirements: 

(A) have a baccalaureate degree with ten years full time work experi- 
ence in psychiatry, psychology, counseling, family mediation, social work, 
education, law, or accounting. Full time work experience shall be defined as 
35 hours or more of work per week. : 

(B) be a Certified Public Accountant and have four years of full time 
work experience in psychiatry, psychology, counseling, social work, educa- 
tion, law, or accounting. Full time work experience shall be defined as 35 
hours or more of work per week. 

(C) have a graduate degree and have four years of full time work 
experience in psychiatry, psychology, counseling, social work, education, law, 
or accounting. Full time work experience shall be defined as 35 hours or 
more of work per week. 7 

(ii) complete and provide proof of attendance of 40 hours of training in 
family mediation which includes the curriculum components specified by the 
ADRC for Rule 31 Mediators in family cases and which also includes four hours 
of training in screening for and dealing with domestic violence in the mediation 
context; and 

(iii) complete and provide proof of attendance of six additional hours of 
training in Tennessee family law and court procedure. It is provided, however, 
that the ADRC may approve fulfillment of this requirement for applicants who 
have substantially complied with completion of at least six hours of ADRC-- 
approved training devoted to Tennessee family law and/or procedure within 
the three-year period immediately prior to the completion of the requiem apis 
of Section 14(c)(1)G) through (xii) of this Rule. 

(c) Content of Training Programs for Rule 31 Mediators. 
(1) Before being listed either as Rule 31 General Civil Mediators or as Rule 
31 Family Mediators, applicants shall complete a course of training consisting 
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of not less than 40 hours, including the following subjects: 

(i) Rule 31 and procedures and standards adopted thereunder; 

(ii) conflict resolution concepts; 

(iii) negotiation dynamics; 

(iv) court process; 

(v) mediation process and techniques; 

(vi) communication skills; 

(vii) standards of conduct and ethics for Rule 31 Neutrals; 

(viii) community resources and referral process; 

(ix) cultural and personal background factors; 

(x) attorneys and mediation; 

(xi) the self-represented party and mediation; and 

(xii) confidentiality requirements, and any exceptions thereto as required 
by law. 

(d) Waiver of Training Requirements for Certain Rule 31 Mediators. 


(1) Upon petition to and acceptance by the ADRC, the following persons may 
be qualified as Rule 31 Mediators without first complying with training 
requirements set forth in Section 14(a), (b), or (c) of this Rule if they satisfy the 
work experience requirements as noted in this section: 

(i) persons holding graduate degrees who have passed a mediation course 
which awards at least three semester hours credit and which includes the 
curriculum components set forth in this Rule or their substantial equivalent as 
determined by the ADRC and that the mediation course has been completed 
within the five years immediately preceding the application seeking Rule 31 
Mediator listing; 

(ii) trained mediators who comply with the qualifications set forth for 
Rule 31 Mediators in general civil cases or Rule 31 Mediators in family cases 
as may be determined by the ADRC with the assistance of the AOC Programs 
Manager, provided that their training be the substantial equivalent of that 
required under this Rule and that the training has been completed within five 
years prior to the application; 

(iii) if a trained mediator has complied with the qualifications for ap- 
proval as a mediator by another state and such approval has been granted, and 
if the mediator is in good standing in such state at the time of the application 
for approval in Tennessee, the ADRC may, upon review of the qualifications of 
the applicant, waive such training requirements as required by Section 14 of 
this Rule; and 

(iv) alternative dispute resolution professors at accredited law schools or 
graduate schools who have taught a mediation course which awards at least 
three semester hours of credit for at least two semesters and which includes 
the curriculum components set forth in this Rule or their substantial equiva- 
lent as determined by the ADRC and that the applicant has taught the 
mediation course within the five years immediately preceding the application 
seeking Rule 31 Mediator listing. 

(2) Applicants for qualification as a Rule 31 Mediator under this subsection 
will be assessed an additional application fee for this review of their applica- 
tions by the ADRC. 
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(e) Procedure for Dual-Listing Rule 31 Mediators. The ADRC may 
dually list an individual listed as a Family Mediator or as a General Civil 
Mediator if that individual has met the requirements of Section 14(a), (b) or (c) 
of this Rule and has obtained such additional training in general civil or family 
mediation as in the judgment and discretion of the ADRC qualifies that 
individual to be dually listed as a General Civil Mediator and as a Family 
Mediator. 

Completion of an ADRC-approved 24-hour Civil to Family Cross-Over 
Training will satisfy the training requirement for listed Rule 31 General Civil 
Mediators applying for Family Listing. Taking the full 46-hour Family 
Training is not required for Dual Listing. 

Completion of an ADRC-approved 16-hour Family to Civil Cross- Over 
Training will satisfy the training requirement for listed Rule 31 Family 
Mediators applying for General Civil Listing. Taking the full 40-hour General 
Civil Training is not required for Dual Listing. 3 

(f) Trainer Procedure for Obtaining Curriculum Approval and 
Grievance Procedure. Prior to offering their courses for initial listing 
training, or training to be listed as a Rule 31 Family Mediator with the 
designation of "specially trained in domestic violence issues", all trainers are 
required to obtain ADRC approval of their curricula. The trainers shall apply 
to the ADRC for curricula approval on forms approved by the ADRC. Any 
complaint regarding an ADRC approved Rule 31 initial listing training or 
training for special designation in domestic violence, shall be sent to the AOC 
Programs Manager who shall forward the same to the Training Committee 
appointed by the Chair of the ADRC for review. The Training Committee shall 
review the Complaint and recommend and any action it deems appropriate to 
the ADRC for final determination of action to be taken, if any. 

(g) Procedure for Rule 31 Family Mediator’s Additional Designation 
as “Specially Trained in Domestic Violence Issues.” [Effective until 
June 1, 2023.] To obtain a designation as “Specially Trained in Domestic 
Violence Issues”, the listed Rule 31 Family Mediator must have completed a 
twelve-hour course on domestic violence issues approved by the procedures 
outlined in subsection (f) and shall provide to the ADRC proof of attendance at 
the approved course. The listed Rule 31 Family Mediator may request a waiver 
of course attendance based upon training and/or experience determined by the 
ADRC to be substantially equivalent to the twelve hours of domestic violence 
topics approved by the ADRC. 

(g) Procedure for Rule 31 Family Mediator’s Additional Designation 
as “Specially Trained in Domestic Violence Issues.” [Amended effec- 
tive on June 1, 2023.] To obtain a designation as “Specially Trained in 
Domestic Violence Issues”, the listed Rule 31 Family Mediator must have 
completed a sixteen-hour course on domestic violence issues approved by the 
procedures outlined in subsection (f) and shall provide to the ADRC proof of 
attendance at the approved course. The listed Rule 31 Family Mediator may 
request a waiver of course attendance based upon training and/or experience 
determined by the ADRC to be substantially equivalent to the sixteen hours of 
domestic violence topics approved by the ADRC. 
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(h) Full-Time Judicial Officer and Full-Time Court Clerk prohibited 
from being Listed as Rule 31 Mediator. A full-time Judicial Officer or 
full-time court clerk may not be listed as a Rule 31 Mediator. For purposes of 
this Rule, a full-time Judicial Officer includes all full-time judges designated in 
the Tennessee Code of Judicial Conduct, Rule 10, Part I. Application, of the 
Rules of the Tennessee Supreme Court. For the purpose of this Rule, a full-time 
court clerk includes a full-time clerk and master, a full-time circuit court clerk, 
a full-time criminal court clerk, a full-time juvenile court clerk, and a full-time 
general sessions court clerk. The Commission shall not list a full-time Judicial 
Officer or a full-time court clerk as a Rule 31 Mediator. 

(i) Listing of Part-time Judicial Officers. If the applicant otherwise 
meets the requirements of the Rule, the part-time Judicial Officers designated 
in the Tennessee Code of Judicial Conduct Rule 10, Part I. Application, of the 
Rules of the Tennessee Supreme Court may be listed as Rule 31 Mediators, 
subject to the limitations found in Tenn. Sup. Ct. R. 10. 


Rule 54. Interim Rule for Special Three-Judge Panels. 

Section 7. Dissolution; Panel Held in Abeyance. — 

(a) Upon the entry of a final, appealable order, the panel shall be held in 
abeyance. 

(b) If at any time the case assigned to the panel no longer meets the criteria 
described in Section 1, the chief judge may enter an order holding the panel in 
abeyance and re-assigning the case to the trial judge to whom the case was 
originally assigned. The trial judge shall then hear and determine the rest of 
the case. 

(c) A panel held in abeyance pursuant to this section shall remain in 
abeyance until either: 

(1) All appeal rights have been exhausted, at which point the panel shall 
dissolve; or 

(2) The case is remanded on appeal to the trial court, at which point any 
remaining causes of action shall be heard and determined by the panel or the 
trial judge to whom the case was originally assigned, as appropriate. If the case 
is returned to the original trial judge, the chief judge shall order the panel 
dissolved. 

[Adopted and effective December 21, 2022.] 


Comment. Examples of when a case “no 
longer meets the criteria” needed for a three- 
judge panel include but are not limited to cases 
where the claim challenging the constitutional- 
ity of the statute, executive order, or adminis- 
trative rule or regulation is dismissed upon a 
defendant’s dispositive motion, or when a com- 
plaint is amended to no longer seek declaratory 
or injunctive relief. 


Compiler’s Notes. In its order dated De- » 


cember 21, 2022, the Supreme court provided 
that, “Effective immediately upon the filing of 
this Order, the Court hereby adopts Rule 54, 
Rules of the Tennessee Supreme Court, as set 
out in the Appendix to this Order.” 

On May 5, 2021, the General Assembly 


passed and on May 26, 2021, the Governor 
signed an act to amend Tennessee Code Anno- 
tated, Title 20, effective July 1, 2021, to adda 
new chapter providing for special three-judge 
panels and authorizing the Supreme Court to 
promulgate rules governing the practice and 
procedure of those panels. See 2021 Tenn. Pub. 
Acts, ch. 566 (H.B. 1130). On June 15, 2021, the 
Court amended the Rules of the Supreme Court 
of Tennessee by adding Rule 54, Interim Rule 
for Special Three-Judge Panels, effective July 
1, 2021. On September 2, 2021, the Court 
adopted amendments to Interim Rule 54, Rules 
of the Tennessee Supreme Court, effective upon 
the filing of the Order. 
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RULES OF THE COURT OF APPEALS OF TENNESSEE 


[ADOPTED MARCH 5, 2001 


% EFFECTIVE APRIL 2, 2001] 


Rule 6. Briefs. 


NOTES TO DECISIONS 


3. Arguments Considered. 

Although a volunteer failed to comply with 
the rule, the shortcomings in his appellate brief 
were due, in part, to his status as a pro se 
litigant; although the appeal was subject to 
dismissal due to the volunteer’s significantly 
deficient brief, the court of appeals nonetheless 


exercised its discretion to consider the issues 
raised, as best as possible, given the state of the 
briefing and the state of the appellate record 
before it. McNeill v. Blount Mem. Hosp. Inc., — 
S.W.3d —, 2022 Tenn. App. LEXIS 440 (Tenn. 
Ct. App. Nov. 16, 2022). 


Rule 7. Briefs in Domestic Relations Cases. 


NOTES TO DECISIONS 


1. Failure to Comply. 

Husband waived his issues on appeal by 
failing to present a complete table of property 
and debts considered by the trial court to facili- 
tate review of his issues related to property 


distribution, despite having been granted the 
opportunity to file an amended brief after wife 
pointed out the omission in her appellate mo- 
tion. Self v. Self, — S.W.3d —, 2022 Tenn. App. 
LEXIS 463 (Tenn. Ct. App. Dec. 1, 2022). 


Rule 16. Conduct of Oral Argument. — Unless the Court otherwise 
orders upon motion filed by a party or upon the Court’s own motion, each side 
requesting the same relief shall be allowed 15 minutes for oral argument. 
[Adopted by order filed January 10, 2023.] 
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Index 


A 
ACTIONS. 
Constitutionality of state statutes, orders 
or rules. 


Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine. 

Practice and procedure rules, SupCt 54 
§§1 to 7. 


APPEALS. 
Oral argument. 
Court of appeals. 
Conduct of oral argument, Ct App 16. 


C 


CIVIL PROCEDURE. 
Constitutionality of state statutes, orders 
or rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine. 

Practice and procedure rules, SupCt 54 
§§1 to 7. 

Intervention. 

Finality of order granting or denying 

motion to intervene, RCP 24.05. 
Rules of civil procedure. 

Intervention. 

Finality of order granting or denying 
motion to intervene, RCP 24.05. 

Three-judge panel. 

Constitutionality of state statutes, orders or 
rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive 
relief and against state, three judge 
panel to hear and determine. 

Practice and procedure rules, SupCt 54 
§§1 to 7. 


CONSTITUTIONALITY OF STATE 
STATUTES, ORDERS OR RULES. 
Actions challenging constitutionality, 
seeking declaratory or injunctive 
relief and against state, three judge 
panel to hear and determine. 
Abeyance, panel held in, SupCt 54 §7. 
Dissolution of panel, SupCt 54 §7. 
Practice and procedure rules, SupCt 54 §§1 
Lorre 
Abeyance, panel held in, SupCt 54 §7. 
Dissolution of panel, SupCt 54 §7. 


COURT OF APPEALS. 
Oral arguments. 
Conduct of oral argument, Ct App 16. 


CRIMINAL LAW AND PROCEDURE. 
Rules of criminal procedure. 
Electronic service, RCrP 49. 
Service of process. 
Electronic service, RCrP 49. 
Signatures. 
Filing served papers with court, RCrP 49. 
Service of process. 
Electronic service, RCrP 49. 
Signatures. 
Filing served papers with court, RCrP 49. 


D 


DECLARATORY JUDGMENTS. 
Constitutionality of state statutes, orders 
or rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine. 

Practice and procedure rules, SupCt 54 
$§1 to 7. 


1D 


ELECTRONIC SERVICE OF PROCESS. 
Criminal procedure, RCrP 49. 
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INDEX 


INJUNCTIONS. 
Constitutionality of state statutes, orders 
or rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine. 

Practice and procedure rules, SupCt 54 
§§1 to 7. 


INTERVENTION. 
Finality of order granting or denying 
motion to intervene, RCP 24.05. 


J 


JUDGES. 
Three-judge panel. 
Constitutionality of state statutes, orders or 
rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive 
relief and against state, three judge 
panel to hear and determine. 

Practice and procedure rules, SupCt 54 
§§1 to 7. 


O 


ORAL ARGUMENT. 
Court of appeals. 
Conduct of oral argument, Ct App 16. 


S 


SERVICE OF PROCESS. 
Electronic service of process. 
Criminal procedure, RCrP 49. 


SIGNATURES. 
Criminal procedure. 
Filing served papers with court, RCrP 49. 


STATE OF TENNESSEE. 
Actions by and against state. 
Constitutionality of state statutes, orders or 
rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive 
relief and against state, three judge 
panel to hear and determine. 

Practice and procedure rules, SupCt 54 
§§1 to 7. 
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STATE OF TENNESSEE —Cont’d 
Constitutionality of state statutes, orders © 
or rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine. 

Practice and procedure rules, SupCt 54 
8§1 to 7. . 


SUPREME COURT. 
Constitutionality of state statutes, orders 
or rules. : 
Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine. 
Practice and procedure rules, SupCt 54 
§§1 to 7. 


‘Rules of supreme court. 


Constitutionality of state statutes, orders or 
rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive 
relief and against state, three judge 
panel to hear and determine. 

Practice and procedure rules, SupCt 54 
§$1toeTe 
Abeyance, panel held in, SupCt 54 
87. : 
Dissolution of panel, SupCt 54 §7. 


T 


THREE-JUDGE PANEL. 
Constitutionality of state statutes, orders 
or rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine. 

Abeyance, panel held in, SupCt 54 §7. 
Dissolution of panel, SupCt 54 §7. 
Practice and procedure rules, SupCt 54 
$§1 to 7. 
_Abeyance, panel held in, SupCt 54 87. 
Dissolution of panel, SupCt 54 §7. 
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